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PATRICK J. HURLEY VS. JOHN L. SHANLEY' 

Supreme Court of the District of Columbia 
John L. Shanley, plaintiff 

Patrick J. Hurley, Secretary of War, " ^°* ^ 24:76 

defendant 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, |at the times 
hereinafter mentioned, the following papers were fil^d and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

I 

1 Bill of Complaint 

Filed April 20, 1931 j 

j 

In the Supreme Court of the District of Coluinbia 

John L. S hanley, plaintiff 

vs. 

Patrick J. Hurley, Secretary of War 

defendant 

The plaintiff, John L. Shanley, respectfully shows to the court: 

1. He is a citizen of the United States, a captain in the Quarter¬ 
master Corps, United States Army, that he is stationed at Fort 
George Wright, Washington, and temporarily resides in the State 
of Washington. 

The defendant, Patrick J. Hurley, is a citizen of the United States, 
is Secretary of War, and resides in the District of Coluinbia. 

2. The plaintiff is now and ever since July 1st, 1920^ has been a 
captain in the Quartermaster Corps, United States Army, which 
office he now holds, and he has actively and faithfully discharged 
his duties as an officer of the Army continuously and throughout 
his service. As such officer of the Army he has been add is entitled 
by law to be paid and to receive certain pay and allowances pro¬ 
vided by acts of Congress, and during the entire period of his 
service as an officer his pay and allowances have been paid to him up 
to and including October 31, 1925, payments having been regularly 
made on or shortly after the last day of each month. Tjhe Congress 
appropriated the necessary funds which were at all times available 

for the payment of his said pay and allowances, j 

2 The plaintiff in the years 1923-24 was on duty as a com¬ 
missary officer at Fort Slocum, New York, and as!such was in 

charge of and accountable for large quantities of commissary stores, 
property of the United States, that in the year 1925 some question 
was raised as to an alleged shortage in said property and a survey¬ 
ing officer after investigation reported and recommended that plain¬ 
tiff should not be held responsible which report and recommendation 
were on July 30, 1925, approved by the commanding officer at Fort 
Slocum, and thereafter an officer of the Inspector General’s Depart- 


Equity, No. 52746 

! 


2 


PATRICK J. HURLEY VS. JOHN L. SHANLEY 

ment reported and recommended that plaintiff be held responsible 
for a shortage in said commissary stores in the sum of $1,968.17. By 
letter dated November 6, 1925, from the Chief of Finance, United 
States Army, plaintiff was informed that the then Secretary of War, 
Dwight F. "Davis, acting upon the recommendation of the Inspector 
General, directed that plaintiffs pay be stopped in the amount of 
$1,968.17 to cover said alleged shortage in said commissary stores 
and that said stoppage be collected at the rate of $75 per month, 
which rate was later changed to $50 per month. Accordingly and in 
compliance with said order of stoppage $50 per month has been 
withheld from the pay of plaintiff from and including the month of 
November, 1925, up to and including the month of January, 1929, 
making a total of $1,950 withheld from plaintiff’s pay by reason of 
the said order pf the said Dwight F. Davis, then Secretary of War, 
and in accordance with the said order the balance of $18.17 will be 
withheld from plaintiff’s pay and allowances by the defendant herein, 
Patrick J. Hurlev. Secretary of War, unless he be restrained and en- 

%> ' i 

joined therefrom. 

Plaintiff denies any liability whatever on account of said alleged 
shortage or by reason of said stoppage order; he is 
3 advised that he is entitled to receive his full pay and allow¬ 
ances as provided and appropriated by Congress; that the 
defendant, Patrick J. Hurlev, Secretary of War, has not the right 
to withhold or to direct the withholding of his pay and allowances 
as an officer of the Army or any part thereof or to set off any part 
thereof against the said alleged shortage of stores; that the de¬ 
fendant was and is without right or authority to withhold or direct 
any finance or disbursing officer to withhold plaintiff’s pay and allow¬ 
ances or any part thereof or in any manner to interfere with the 
prompt payment thereof and that the action of the said defendant 
in withholding his pay as aforesaid is an unlawful invasion of the 
rights of the plaintiff resulting in irreparable injury to him against 
which he has no adequate and complete remedy save and except in a 
court of equity. 

3. In Equity cause No. 49,426, wherein plaintiff herein was plain¬ 
tiff and Dwight F. Davis, Secretary of War, was the defendant 
(James W. Good, successor in office later being substituted as de¬ 
fendant), in which said cause the facts alleged were the identical 
facts as herein alleged, this honorable court on, to wit, May 8, 1929, 
entered a decree which is in the following words: 

44 This cause coming on to be heard on the motion to strike out 
the amended answer of the defendant and for a decree pro confesso, 
and the said motion to strike out the amended answer having been 
granted, and the defendant having elected in open court to stand 
upon his amended answer as filed, it is by the court this the 8th 
day of May, 1929, adjudged, ordered, and decreed, as follows, viz: 

44 The defendant, James W. Good, Secretary of War, be and is 
hereby enjoined and restrained from any and all interference with 
the finance or disbursing officer of the United States Army in charge 
of the plaintiff’s account to prevent the payment to the plaintiff of 
the sum of $1,950 withheld from plaintiff’s pay and allowances to 
and including the month of January, 1929, and from causing the 
withholding of any part of plaintiff’s pay and allowances for the 
purpose of liquidating the disputed claim of $1,968.17 set up against 
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i 

i 

the plaintiff as arising on account of alleged! shortage of 
4 commissary stores; and said defendant is also enjoined and 
restrained from withholding or causing to be withheld from 
the plaintiff his pay and allowances as an officer of the United States 
Army, or any part thereof, or from interfering in any manner with 
the payment to the plaintiff of his pay and allowanced, or any part 
thereof, by reason of said disputed claim; and the said defendant, 
James W. Good, Secretary of War, is enjoined and commanded to 
cause to be paid and to pay to the plaintiff the said sum of $1,950 
and any and all sums heretofore withheld from plaintiff's pay and 
allowances because or by reason of said disputed claim, and to con¬ 
tinue to pay to the plaintiff his regular pay and allowances in the 
usual and customary manner in which the officers of die Army are 
paid, notwithstanding any disputed claim, or demand «jet up against 
the plaintiff as mentioned in said bill of complaint. 

“And the plaintiff shall have his costs to be taxed by the clerk of 
the court against the defendant. 

“ By the court. 

“ Peyton Gordon, Justice. 

i 

“From the foregoing decree, the defendant, James \y. Good, Sec¬ 
retary of War, in open court notes an appeal to the Court of Appeals 
of the District of Columbia. 

“ Peyton Gordoin, Justice .” 

From the above-quoted decree, which was based on j the identical 
facts herein set out, an appeal to the Court of Appeals was noted 
and perfected; but pending hearing on said appeal the appellant 
(Good) died. On November 24, 1930, counsel for appellant filed 
a motion in the said Court of Appeals to susbstitute the defendant 
herein, Patrick J. Hurley, Secretary of War, as party appellant 
and to permit the said cause to be continued and maintained by said 
Patrick J. Hurley, Secretary of War, as successor in office of James 
W. Good, who died November 18, 1929. Said cause duly came on 
to be heard by the said Court of Appeals at its October, *1930, term 
on the transcript of record and the aforesaid motion! to substitute 
the defendant herein, Patrick J. Hurley, Secretary of War, as party 
appellant. At said hearing the Court of Appeals, on jDecember 18, 
1930, entered an order denying the said motion on the ground that 
the six months allowed by the statute (U. S. Code, Title 28, page 
940, paragraph 780) for making the substitution had elapsed. Said 
order further provided: 

o “And it is further ordered, adjudged, and decf-eed that this 

appeal abate for the lack of a party appellant.” | 

And in the mandate to this court the following words were used: 

“ You, therefore, are hereby commanded that such Execution and 
proceedings be had in said cause as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding.” 

Wherefore, the premises considered, the plaintiff prays as follows: 

1. That the process of this court issue to the defendant requiring 
him to appear and answer this bill. 

2. That the defendant, Patrick J. Hurley, be restrained and 
enjoined pendente lite and permanently upon the final hearing 
of this cause from and against any and all interference with any 
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finance or disbursing officer of the United States Army to prevent 
the payment to the plaintiff of the sum of $1,950 due and unpaid 
to the plaintiff on January 31, 1929, on account of his pay and 
allowances as ^ captain in the United States Army, and from caus¬ 
ing the withholding by any finance or disbursing officer of the United 
States Army of any part of plaintiff’s pay and allowances for the 
purpose of covering said alleged shortage of commissary stores in 
the amount of $1,968.17 and that the defendant be enjoined and com¬ 
manded to pay to the plaintiff the said sum of $1,950 and any and 
all sums withheld from plaintiff’s pay and allowances by reason 
of said order of stoppage and to continue to pay or cause to be paid 
to the plaintiff his regular pay and allowances in the usual and 
customary way in which officers of the Army are paid. 

And for such other, further, and general relief as the nature of 
the cause may require. 

John L. Shanley, 

Plaintiff. 

By Samuel T. Ansell, 

Attorney for Plaintiff. 

Samuel T. An sell. 

Burr Tracy Ansell, 

George M. Wilmeth, 

Counsel for Plaintiff. 

6 District of Columbia, ss: 

I, Samuel T. Ansell, under oath, state that I have read the 
foregoing bill of complaint by me subscribed, and know the contents 
thereof, and that the matters and things therein set forth I verily 
believe to be true. 

Samuel T. Ansell, 
Attorney for Plaintiff. 

Subscribed and sworn to before me this 20 day of April, 1931. 

[seal.] Beatrice E. Whitelaw, 

Notar'y Public. 

Answer to bill of complaint 
Filed May 20, 1931 

****** * 

Comes now Leo A. Rover, United States attorney in and for the 
District of Columbia, attorney for the defendant herein, and for 
answer to the bill of complaint herein filed says: 

1. That paragraph 1 is admitted. 

2. That paragraph 2 is admitted, save and except the concluding 
words in th^ first sentence thereof, which read as follows: “ and he 
has actively and faithfully discharged his duties as an officer of the 
Army continuously and throughout his service,” and save and except 
the nnal section beginning with the words: “Plaintiff denies any 
liability whatever on account of said alleged shortage,” and con¬ 
cluding with: “ against which he has no adequate and complete 
remedy save and except in a court of equity.” which excepted portions 
of said paragraph 2 are denied in their entirety. 
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3. Paragraph 3 is admitted, but the materiality thereof is 
denied. 

4. Answering further, the defendant says that the plaintiff herein, 
as said commissary officer at Fort Slocum, New York,! during the 
period from February 1,1923, to July 31,1924, was an officer charged 
by regulations made pursuant to law with the duty and responsibility 
for the safe-keeping and the proper issue of and of the proper ac¬ 
counting for articles of military supplies of the United States; that 
the plaintiff herein failed and neglected to safely keep and properly 
account for the said military supplies; that on July 31j 1924, there 
was a shortage or a deficiency in the military supplies of the value 
of $1,968.17, at Fort Slocum, New York, for which deficiency the 
plaintiff herein was responsible; that upon the final settlement of 
the said commissary accounts of the plaintiff at Fort Slocum, New 
York, covering the period from February 1, 1923, to July 31, 1924, 
the Secretary of War found a deficiency in the militarV supplies in 
the value of $1,968.17; that the plaintiff herein has had k reasonable 
opportunity to be heard, has not shown to the satisfaction of the 
Secretary of War that the said deficiency was not occasioned by any 
fault on his part, and has not been relieved of the responsibility for 
the said deficiency; that the value of said deficiency has b;een charged 
against and deducted from the pay of the plaintiff in the manner, 
and in the form, and in the amount as set forth in j the bill of 
complaint; that the said charge and deduction made jagainst the 
pay of the plaintiff for the value of said deficiency was!directed by 
the Secretary of War acting within his discretion and pursuant to 
law. 

Wherefore, the premises considered, the defendant prjjiys that the 
bill be dismissed. 

Patrick J. Hurley, 

Secretary of War , Defendant. 

Leo A. Rover. 

United States Attorney, 

John W. Fihelly. 

Assistant United States Attorney , 

Attorneys for defendant. 

8 District of Columbia, ss: 

I, Patrick J. Hurley, being first duly sworn according to 
law, on oath depose and say that I am the Secretary of War of the 
United States; that I have read the foregoing answer by me sub¬ 
scribed and know the contents thereof; and that the ipatters and 
things set forth therein I verily believe to be true. 

Patrick JJ Hurley. 

Subscribed and sworn to before me this 19th day of May, 
A. D. 1931. 

[seal.] Frank M. Hoadley, 

Notary Public, D. C. 

Service accepted this 20th day of May, 1931. 

S. T. Ansell, | 

Counsel for plaintiff '. 

By Burr Tracy Ansell. 
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Motion to strike out defendant's answer 


Filed May 21,1931 


******* 


Now comes the plaintiff, by his attorneys, and moves the court 
to strike out the answer of the defendant to the bill of complaint 
herein filed and to award plaintiff a decree 'pro confesso for the fol¬ 
lowing reasons: 

1. The answer is insufficient in law. 

2. The answer does not raise any issue of fact. 

3. Under the admitted facts the legal issue involved in this cause 
has been decided by this court (Equity cause No. 49,426) and is 

therefore res judicata. 

9 4. Under the admitted facts the alleged final settlement by 

administrative determination was without authority of law 
and of no legal effect. 

5. Under the admitted facts there has been no final settlement of 
plaintiff's accounts. 

6. Under the admitted facts the Secretary of War was and is with¬ 
out authority to stop plaintiff's pay. 

Samuel T. Ansell, 

Burr Tracy Ansell, 

George M. Wilmeth, 
Attorneys for Plaintiff. 


Service of a copy of the foregoing and annexed motion accepted 
this 21st day of May, 1931. 

Leo A. Rover, 
Attorney for Defendant. 


Decree 

Filed June 2, 1931 

******* 

This cause coming on to be heard on the motion to strike out the 
answer of the defendant and for a decree pro confesso , and the said 
motion to strike out the amended answer having been granted, and 
the defendant having elected in open court to stand upon his answer 
as filed, it is by the court this 2nd day of June, 1931, adjudged, 
ordered, and decreed as follows, viz: 

The defendant, Patrick J. Hurlev. Secretarv of War, be, and he is 
hereby, enjoined and restrained from any and all interference with 
the finance or disbursing officer of the United States Army in charge 
of the plaintiff's account to prevent the payment to the plain- 
10 tiff of the sum of $1,950 withheld from plaintiff's pay and 
allowances to and including the month of January, 1929, and 
from causing the withholding of any part of plaintiff’s pay and 
allowances for the purpose of liquidating the disputed claim of 
$1,968.17 set up against the plaintiff as arising on account of alleged 
shortage of commissary stores; and said defendant is also enjoined 
and restrained from withholding or causing to be withheld from the 
plaintiff his pay and allowances as an officer of the United States 
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Army, or any part thereof, or from interfering in any manner with 
the payment to the plaintiff of his pay and allowances, hr any part 
thereof, by reason of said disputed claim; and the said j defendant, 
Patrick J. Hurley, Secretary of War, is enjoined and commanded to 
cause to be paid and to pay to the plaintiff the sum of $1,950 and any 
and all sums heretofore withheld from plaintiff’s pay andj allowances 
because or by reason of said disputed claim, and to continue to pay to 
the plaintiff his regular pay and allowances in the usual and cus¬ 
tomary manner in which the officers of the Army are paid, notwith¬ 
standing any disptued claim or demand set up against the plaintiff 
as mentioned in said bill of complaint. 

And the plaintiff shall have his costs to be taxed by the Clerk of the 
court against the defendant. 

w 

By the court. 

Jennings Barley, 

! Justice. 

I 

From the foregoing decree the defendant Patrick J. Hujrley, Secre¬ 
tary of War, in open court notes an appeal to the Court of Appeals 
of the District of Columbia. 

Jennings Bailey, 

| Justice. 

No objections as to form 
John W. Fiiielly, 

Assistant United States Attorney. 

! 

11 Assignments of error 

Filed June 11, 1931 

* * * * * * * 

Comes now the defendant, Patrick J. Hurley, Secretary of War 
of the United States, appellant herein, and makes thd following 
assignments of error in the above-entitled cause: 

1. The court erred in granting the motion to strike the answer 
of the defendant. 

2. The court erred in holding that the answer of the; defendant 
did not set up adequate authority in defense for the acts complained 
of in the bill of complaint. 

3. The court erred in signing the final decree restraining the Secre¬ 
tary of War from further stoppages of pay complained of in the bill. 

4. The court erred in signing the final decree commanding the 
Secretary of War to restore to the plaintiff herein the sums and 
amounts which theretofore had been deducted from his pay in the 
manner and form complained of in the bill. 

Leo A. Rover, 

United States Attorney. 

Walter M. Shea, 
Assistant United States Attorney. 

Service of a copy of the foregoing assignments of errot- acknowl¬ 
edged this 11th day of June, A. D., 1931. 

George M. Wilmeth, 

Of Counsel. 
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Designation of record 

* Filed June 11, 1931 

******* 

Comes now Patrick J. Hurley, Secretary of War of the United 
States, appellant herein, and designates the part of the record herein 
which he desires to have included in the transcript, said parts 

12 being considered adequate for the determination of the ques¬ 
tions raised on appeal, namely: 

1. Bill of complaint. 

2. Answer of defendant. 

3. Motion to strike out answer. 

4. Final decree. 

5. Assignments of error. 

6. This designation. 

Leo A. Rover, 

United States Attorney . 
Walter M. Shea, 
Assistant United States Attorney. 

Service of a copy of the foregoing Designation of Record acknowl¬ 
edged this 11th day of June, A. D., 1931. 

George M. Wilmeth, of Counsel. 

13 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 12, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 52746 in Equity, wherein 
John L. Shanley is plaintiff and Patrick J. Hurley, Secretary of 
War, is defendant, as the same remains upon the files and of record 
in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the City of Washington, in said District, this 
10th day of August, 1931. 

[seal.] Frank E. Cunningham, 

Clerk. 

By Alf. G. Buhrman, 

Assistant Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5469. Patrick J. Hurley, Secretary of War, appellant, v. John 
L. Shanley. Court of Appeals, District of Columbia. Filed Aug. 
10,1931. "Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia 

i 

October Term, 1931 

i 

i 

No. 5469 | 

i 

Patrick J. Hurley, Secretary of War, appellant 

v. 

John L. Shanley, appeij.ee 

i 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLANT 


statement of facts 


i 
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• The appellee herein, John L. Shanley, Was ap¬ 
pointed a Captain in the Quartermaster Corps of 
the United States Army on July 1, 1920. j During 
the years 1923 and 1924 appellee was on duty as 
commissary officer at Fort Slocum, New York. 
While on duty at that place as said commissary 
officer from February 1, 1923, to July 31, 1924, he 
was charged with responsibility for the safe-keep¬ 
ing and proper issue of and the proper accounting 
for articles of military supplies of the United States. 
In 1924 a deficiency of the value of $1,968.17! was dis¬ 
covered in the military supplies entrusted to his 

(i) 


i 
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safe-keeping for issue as aforesaid. Thereupon the 
appellee instituted a report of survey which was 
referred by the Commanding Officer at Fort Slo¬ 
cum, New York, to a surveying officer for investiga¬ 
tion and recommendation with respect to this short¬ 
age or deficiency with the view of fixing the respon¬ 
sibility therefor. Following said investigation the 
surveying officer recommended that the appellee be 
not held responsible for the shortage or deficiency. 
This recommendation was approved by the Com¬ 
manding Officer at Fort Slocum, New York, July 
30,1925. 1 


J The action of the Commanding Officer on the report of 
survey recommending that the appellee be not held respon¬ 
sible for the loss or shortage was not conclusive to relieve 
appellee of responsibility for the loss in this case. By the 
Act of August 29,1916. 39 Stat. 035. U. S. C. T. 10. Sec. 1301, 
it is directed: 

“ That hereafter the accounting for Army supplies or prop¬ 
erty and the fixing of responsibility therefor shall be accord¬ 
ing to such regulations as may be prescribed by the Secretary 
of War.” 

Pursuant to the provisions of this Act there have been pro¬ 
mulgated detailed property accounting regulations, one of 
which (Army Regulations Series 35-6640. paragraph 10g, 
dated July 13, 1923. and in effect during the period involved 
in this case) reads: 

“ Properly approved reports of survey of property may be 
filed as valid vouchers to property accounts, but they are not 
finally conclusive until accepted by the Secretary of War. 
Until then they are to be regarded as the opinions and recom¬ 
mendations of disinterested officers, to aid in the settlement 
of questions of accountability between the Government and 
the individuals concerned." (Italics supplied.) 

The approval of the recommendation of the surveying 
officer by the Commanding Officer at Fort Slocum was there- 
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Thereafter an investigation was made by an 
officer of The Inspector General’s Department of 
the property accounts of appellee during the period 
of his duty as commissary officer at Fort Slocum 
as aforesaid, who, after full investigation of appel¬ 
lee’s said property accounts, recommended that the 
plaintiff be held pecuniarily responsible for the 
shortage or deficiency of military supplies of the 
United States in the said sum of $1,968.17. j This 
report of the Inspector was approved by the! Com¬ 
manding General, Second Corps Area, and con¬ 
curred in by The Inspector General of the Army, 
who recommended that stoppage be entered against 
the appellee in the amount of this ascertained 
shortage or deficiency. Upon review of this report 
and recommendation the Secretary of War held 
that the appellee was responsible for said shortage 
or deficiencv; that he had not relieved himself of 
responsibility of said shortage or deficiency, al¬ 
though given a reasonable opportunity so to do; 
approved the report of the Inspector and tile rec¬ 
ommendation of The Inspector General holding 
appellee pecuniarily responsible for said shortage 
or deficiency and caused a stoppage to be entered 
against appellee’s pay. 

i 

fore merely a recommendation and not a conclusive act but 
subject to the final conclusive action of the Secretary of War. 
The report of survey in this case after its approval by the 
Commanding Officer at Fort Slocum, was disapproved; by the 
Commanding General, Second Corps Area (an official su¬ 
perior of the Commanding Officer at Fort Slocum). There¬ 
after the Secretary of War likewise disapproved the said 
survey. 


i 
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In compliance with these directions the pay of 
the appellee was stopped in the amount of 
$1,968.17, to be liquidated at the rate of $75.00 per 
month (later reduced to $50.00 per month), and col¬ 
lections at such monthly rate were effected from 
appellee’s pay from the month of November, 1925, 
to the month of January, 1929 (both months inclu¬ 
sive), until a total collection of $1,950.00 had been 
made. 

Under date of February 9, 1929, appellee filed a 
bill of complaint on the equity side of the Supreme 
Court of the District of Columbia (Equity Cause 
No. 49426) against Dwight F. Davis, the then Sec¬ 
retary of War (James W. Good was later substi¬ 
tuted as party defendant), in which it was peti¬ 
tioned and prayed that the Secretary of War be 
enjoined and restrained from interfering with any 
finance or disbursing officer to prevent the payment 
to appellee of $1,950.00 due and unpaid to him to 
satisfy the aforementioned indebtedness and from 
causing the withholding of any part of appellee’s 
pay for the purpose of liquidating the indebtedness 
in question. Appellee in said bill of complaint also 
prayed for a mandatory injunction to compel the 
defendant to cause to be paid and to pay to him the 
amount of $1,950.00 theretofore withheld and col¬ 
lected from his pay and allowances, as aforesaid. 

This cause came on for hearing on motion to 
strike out the answer to said bill of complaint, and 
on May 8, 1929, the court below gave judgment for 
plaintiff and entered a decree enjoining and re- 
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straining the then Secretary of War (Janies W. 
Good) from interfering with the payment of |claim¬ 
ant’s statutory pay and allowances, and command¬ 
ing the defendant (Good) in that cause to pay the 

plaintiff the amount of $1,950.00 theretofore with- 

. 

held from his pay and allowances, all substantially 
as petitioned for in plaintiff’s bill of complaint. 
From this decree an appeal was noted on behalf of 
the defendant Good which was duly perfected in 
this Honorable Court. Pending hearing on said ap¬ 
peal, the appellant in that cause (Good) died, and 
on November 24, 1930, Government counsel filed a 
motion in this court to substitute Patrick J. Hurley 
as party appellant and to permit the said cause to 
be continued and maintained by the said Patrick J. 
Hurley as the successor in office to the said James 
W. Good. j 

Said motion came on to be heard by this Honor¬ 
able Court at its October term, 1930, and at said 
hearing this court on December 18, 1930, entered 
an order denying the said motion on the ground 
that the limit of time allowed by statute (Sec. 11, 
Act of February 13, 1925, 43 Stat. 936, 941 U. S. 
C., T. 28, Sec. 780) for the substitution of la new 
party appellant had elapsed. Whereupon this 
court then ordered that said appeal be abated for 
the lack of party appellant. 

Appellee (Shanley) thereupon reinstituted pro¬ 
ceedings in the Supreme Court of the Distinct of 
Columbia by a bill of complaint filed April 20,1931 
(Equity No. 52746), against Patrick J. Hurley, 
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Secretary of War, which is the cause now on ap¬ 
peal. This cause, like its predecessor (with Good 
as defendant), came on for hearing in the court 
below^ on motion filed by plaintiff herein to strike 
out defendant’s answer to the bill of complaint on 
grounds w T hich, with the exception of No. 3 below, 
are in substance identical with those successfully 
asserted in the court below against the answer in 
the earlier suit. The grounds assigned in support 
of the motion to strike out the defendant’s answer 
in the present cause w’ere as follows: 

1. The answer is insufficient in law. 

2. The answer does not raise any issue of 
fact. 

3. Under the admitted facts the legal issue 
involved in this case has been decided by 
this court, Equity Cause No. 49426, and is 
therefore res judicata. 

4. Under the admitted facts the alleged 
final settlement by administrative determi¬ 
nation was without authority of law’ and of 
no legal effect. 

5. Under the admitted facts there has 
been no final settlement of plaintiff’s ac¬ 
count. 

6. Under the admitted facts the Secretary 
of War was and is without authority to stop 
plaintiff’s pay. 

Pinal decree in this case wras filed on June 2,1931, 
restraining the Secretary of War from further 
stoppages and directing the Secretary of War to 
pay over to the plaintiff the sum of $1,950.00 there¬ 
tofore stopped. From that decree the defendant 
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therein appealed. The appellant filed and how re¬ 
lies upon the following assignment of error: 

1. The Court erred in granting the jmotion 
to strike the answer of the defendant, j 

2. The Court erred in holding that the an¬ 
swer of the defendant did not set up adequate 
authority in defense for the acts complained 
of in the bill of complaint. 

3. The Court erred in signing the final de¬ 

cree restraining the Secretary of War from 
further stoppages of pay complained of in 
the bill. | 

4. The Court erred in signing the final de¬ 
cree commanding the Secretary of War to 
restore to the plaintiff herein the sums and 
amounts which theretofore had bden de¬ 
ducted from his pay in the manner and form 
complained of in the bill. 

i 

QUESTIONS INVOLVED 

There are but two questions involved in this case, 
namelv: 

I. THE JURISDICTION OF THE COURT BELOW, and 

II. THE STATUTORY AUTHORITY OF THE SECRETARY OF 
WAR TO MAKE THE STOPPAGE IN QUESTION. 

L The jurisdiction of the court below j 

It is submitted that appellee in this case has mis¬ 
taken the forum in which to seek relief because a 
plain, adequate, and complete remedy existed and 
was available to him at law. It is elementary that 
equity will not entertain jurisdiction when there is 
a plain, adequate, and complete remedy at law. 
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U. S. v. Bitter Boot Development Co 200 U. S. 
451; Whitehead v. Shattuck, 138 U. S. 146; Scott v. 
Neely, 140 U. S. 106; SmytJiY. New Orleans Canal & 
Bkg. Co., 141 U. S. 656 ; Killian v. Ebhinghaus, 110 
U. S. 568; Buzard v. Houston, 119 U. S. 347; 
Brown v. Lake Superior Iron Co., 134 U. S. 530; 
Singer Sewing Machine Co. v. Benedict, 229 U. S. 
481. As was said by tlie Supreme Court in the last- 
cited case, “If it be quite obvious that there is such 
a remedy, it is the duty of the court to interpose 
the objection sua sponte and in other cases it is 
treated as waived if not presented by the defendant 
in limine.” Appellee in his bill of complaint al¬ 
leged (Bill of Complaint, par. 2) that he had no 
adequate and complete remedy save and except in 
a court of equity, which was denied by de¬ 
fendant’s answer. This objection is therefore 
available to appellant in this court. Allen v. 
Pullman’s Palace Car Co., 139 U. S. 658. Appel¬ 
lee’s course of action in selecting an equity court 
to right the supposed wrongs done him falls 
strictly within this jurisdictional prohibition 
because he has a full, complete, and adequate 
remedy in the Court of Claims of the United States 
undef subdivision 3 of Sec. 145 of the Judicial 
Code, aided by Sec. 147 of the Judicial Code. 

Sec. 145, subdivision 3, of the Judicial Code reads 
as follows: 

' The claim of any paymaster, quarter¬ 
master, commissary of subsistence, or other 
disbursing officer of the United States, or of 
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his administrators or executors, for jrelief 
from responsibility on account of loss by 
capture or otherwise while in the line of his 
duty, of Government funds, vouchers rec¬ 
ords, or papers in his charge, and for y T hich 
such officer was and is held responsible. 
(36 Stat. L. 1136; U. S. C. T. 28, Sec. 250.) 

and Sec. 147 of the Judicial Code reads as follows: 

Whenever the Court of Claims ascertains 
the facts of any loss by any paymaster, 
quartermaster, commissary of subsistence, 
or other disbursing officer, in the cases! here¬ 
inbefore provided, to have been without 
fault or negligence on the part of such 
officer, it shall make a decree setting forth 
the amount thereof, and upon such decree 
the proper accounting officers of the Treas¬ 
ury shall allow to such officer the amount so 
decreed as a credit in the settlement of his 
accounts. (36 Stat. L. 1137; U. S. C. |T. 28, 
Sec. 253.) 

The Court of Claims has recently had occasion 
to pass on the applicability of these sections for 
the relief of a quartermaster officer under circum¬ 
stances similar, in principle, to the facts of this 
case. William R. White v. U. S. 7 J-669, decided 
June 1,1931. | 

In that case White, also an officer of the Quar¬ 
termaster Corps of the Army, had been held re¬ 
sponsible for a shortage fund in his property 
accounts to the value of $4,097.56, and his pa^ had 
been cheeked from October, 1925, to January of 
1929 at the rate of $50.00 a month until there had 


i 
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been recouped to the Government the sum of 
$2,000.00. Suit was instituted by White in the 
Court of Claims (a) for the recovery of the sum of 
$2,000.00 deducted from his pay as aforesaid, and 
(b) for a decree relieving him from further liabil¬ 
ity for the losses claimed under the above-cited 
Sections 145 and 147 of the Judieial Code. 

The judgment of the Court, following an ex¬ 
haustive and unanimous opinion, was that the loss 
in question did not occur by reason of any fault or 
negligence on the part of White, and that there¬ 
fore he was entitled to a decree as provided by Sec. 
147 of the Judicial Code, i. e., a decree relieving 
him of responsibility for the remaining alleged 
indebtedness over and above the amount already 
collected and recouped to the Government by stop¬ 
page of pay, and a judgment for $2,000.00 repre¬ 
senting the sum due and owing plaintiff as a result 
of a stoppage of plaintiff’s pay. 

Appellee here in his bill of complaint asks a 
court of equity to do two things to protect his inter¬ 
ests from alleged irreparable harm, viz: (1) enjoin 
further stoppage of his pay and (2) command the 
refund to him of the amount alleged to have been 
illegally taken from him by means of monthly 
stoppage of his pay. It is submitted that a decree 
of the Court of Claims (a court of law) under Sec¬ 
tions 145 and 147 of the Judicial Code will accom¬ 
plish precisely the same ends sought by appellee in 
this suit if appellee should show that the deficiency 
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in his property accounts in question was not caused 
by his fault or negligence. 

A decree of the Court of Claims, if judgment be 
for appellee, forever relieves him of further re¬ 
sponsibility for the value of the loss of Ignited 
States property for which he is now held respon¬ 
sible, making impossible any further collections 
from his pay because there would remain no in¬ 
debtedness. Such a decree as effectively prevents 
further stoppage of pay as would the issuance of 
a prohibitory injunction. Further action of the 
Court of Claims, as was done in the White case, in 
entering a judgment for the amount already de¬ 
ducted from appellee’s pay would similarly give 
him everything he seeks by calling upon this!court 
for mandatory injunctive relief. The relief which 
appellee can secure at the hands of the Coprt of 
Claims is, therefore, full, complete, and adequate, 
placing him as it would in the exact position which 
he would have occupied had the alleged illegal 
stoppage of pay not been made effective against 
him. Furthermore, as reference to the White case, 
supra, will show, it is encumbent on the Court of 
Claims to go into the merits of such cases with a 
view of determining whether the loss occurred 
“without fault or negligence on the part of” Appel¬ 
lee, thus in one proceeding determining the merits 
of the case and finally settling all phases of the con¬ 
troversy by means of a certificate of relief (bihding 
on the executive establishment) and a money judg¬ 
ment of the court. 


i 
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It is submitted that this cause should be re¬ 
manded to the court below with instructions to dis¬ 
miss the bill of complaint for the reasons above 
given. 

II. The statutory authority of the Secretary of War to 
make the stoppage in question 

1 . Previous pay stoppage cases considered 

This is a pay stoppage case wholly diiferent from 
other so-called pay stoppage cases previously ad¬ 
judicated by the Supreme Court of the United 
States, this court or any other Federal court, in 
which cases it was held that there existed no specific 
authority for the stoppage of pay. 

Appellant concedes that no stoppage of pay may 
be legally effected against officers of the United 
States without specific statutory authority therefor. 
Even before the decisions of the Supreme Court of 
the United States in the case of Smith v. Jackson, 
246 U. S. 388; and of this Court in McCarl v. Cox, 
8 F. (2d) 669; McCarl v. Pence, 18 F. (2d) 809; 
it was known that specific authority of law was 
required to legalize a stoppage of statutory pay and 
allowances of an officer of the United States. So 
far as the War Department was concerned it was 
thought that Section 1766 of the Revised Statutes 
(U. S. C. T. 5, Sec. 82) as amended by the Act of 
July 16, 1892, 27 Stat. 177; U. S. C.‘T. 10, Sec. 877, 
was the specific authority which supported the ac¬ 
tion of the Secretary of War in making a stoppage 
of the pay of Army officers, under the circumstances 
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of the Pence case, but this court viewed those stat¬ 
utes otherwise in its opinion in the Pence case, 
holding, that neither R. S. 1766 nor the Act of July 
16,1892, had any application to authorize th$ stop¬ 
page of the pay of any officer of the Armyj other 

i 

than a disbursing officer and then as to sucjh dis¬ 


bursing officer only under the conditions and limi¬ 
tations set forth in the Act of July 16,1892, Supra . 


However, the Pence and the Cox cases, as well 
as the other so-called pay cases, were all cases 
where pay was attempted to be stopped under R. S. 


1766 for an arrearage in money accounts due to 
an alleged overpayment to said officers of pay or 
allowances of one character or another, or, .stated 
differently, in money transactions . The so-called 
arrearage in none of the so-called pay stoppage 
cases previously adjudicated arose as a result of a 
shortage or deficiency in the property accounts of 
those officers, and those cases are, therefore, not 
analogous. 

The distinction between arrearages in moiiey ac¬ 
counts and indebtedness alleged to arise as a j result 
of shortage in property accounts is of importance 
in deciding the issues of this case and is tlie dis¬ 
tinguishing feature between this case and that in¬ 
volved in the other pay stoppage cases because in 
. 

property cases the Secretary of War does not rely 
on R. S. 1766, as amended, but on other specific 
statutory authority directly applicable to property 
eases. In connection with legislation affecting 
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property accounts (the Act of March 29, 1894, 
which is set forth and discussed at length here¬ 
after) the report (reproduced in Appendix B) of 
the Joint Commission of Congress (Vol. 26, Pt. 3, 
P. 2045, Cong. Ree., 53d Cong., 2d Sess.) having 
that measure in charge commented upon the dif¬ 
ference between these two types of accounts in the 
following instructive language: 

The property returns are the statements 
of such officers or agents who have property 
of the Government in their custody, and of 
the receipt and disposition of said property. 
It is necessary that the distinction between 
1 money accounts a/nd the property returns 
should be clearly kept in mind; the former 
relate to the expenditure of public money 
and are financial transactions, within the 
jurisdiction of the Treasury Department; 
the property returns relate to physical op¬ 
erations, and are, as they should be, within 
the jurisdiction of the Executive Depart¬ 
ments. (Italics supplied.) 

2. Specific statutory authority exists for stoppage 
of appellee's pay by Secretary of War 

The so-called pay stoppage cases referred to, 
supra, are therefore in point in the one particular 
only; that is, that they confirm what appellant 
freely admits, namely, that there must be specific 
statutory authority to authorize the stoppage or 
checkage of the statutory pay of officers of the Gov¬ 
ernment. The pay of appellee was stopped under 
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specific statutory authority, namely, R. S. 1304, 
reading as follows : 

In case of deficiency of any article of mili¬ 
tary supplies on final settlements of the 
accounts of any officer charged with the 
issue of the same, the value thereof shall be 
charged against the delinquent and deducted 
from his monthly pay, unless he shall show 
to the satisfaction of the Secretary of War, 
by one or more depositions setting forth the 
circumstances of the case, that said defici¬ 
ency was not occasioned by any fault bn his 
part. And in case of damage to any mili¬ 
tary supplies, the value of such damage shall 
be charged against such officer and deducted 
from his monthly pay, unless he shall, in 
like manner, show that such damage was not 
occasioned by any fault on his part. 

Appellant submits that Section 1304 of the Re- 

i 

vised Statutes contains that specific authority of 
law which, in the Cox, Pence, and other pay-stop¬ 
page cases, the courts said was necessary to author¬ 
ize the Secretary of War to stop the pay jof an 

_ i 

officer of the United States. This statute, |by its 
terms, is specifically directed to cases where! there 
is a shortage in property accounts and for jwhich 
the accountable officer has not relieved himself by 
evidence satisfactory to the Secretary of Warjshow¬ 
ing that such loss or shortage was not occasioned 
by any fault on his part. It is believed that an 
analysis of Revised Statutes 1304 and the applica¬ 
tion of well-known rules of statutory construction 
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will show it to be fully decisive of this case as 
affording complete authority in the Secretary of 
War to stop appellee’s pay. 

3. “Final .settlements” as used in B. S. 1304 are the 
results obtained after auditing and adjusting 
the items of property received and issued and 
determining the resulting balance or shortage 

The words “final settlements” as used in R. S. 
1304 are not defined by the statute itself, and their 
meaning must therefore he ascertained otherwise, 
principally by a study of the operations of the prop¬ 
erty-accounting machinery, so far as it pertains to 
the War Department (before and after the passage 
of the Act of March 29,1894, 28 Stat. 47, U. S. C., T. 
31, Secs. 89-92, 2 and by reference to the decided 

2 “ That instead of forwarding to the accounting officers of 
the Treasury Department returns of public property in¬ 
trusted to the possession of officers or agents, the Quarter¬ 
master General, the Commissary General of Subsistence, the 
Surgeon General, the Chief of Engineers, the Chief of Ord¬ 
nance, the Chief Signal Officer, the Paymaster General of 
the Navy, the Commissioner of Indian Affairs, or other like 
chief officers in any department, by, through, or under whom 
stores, supplies, and other public property are received for 
distribution, or whose duty it is to receive or examine returns 
of such property, shall certify to the proper accounting offi¬ 
cer of the Treasury Department, for debiting on the proper 
account, any charge against any officer or agent intrusted 
with public property, arising from any loss, accruing by his- 
fault, to the Government as to the property so intrusted to 
him. 

“ Sec. 2. That said certificate shall set forth the condition 
of such officer’s or agent’s property returns, that it includes 
all charges made up to its date and not previously certified, 



cases which have fixed the meaning of this phrase in 

_ i 

connection with other Federal legislation. 

At the time of the passage of the Act of Mhy 18, 
1826 (4 Stat. 174), from which Act Section 1304 was 
derived, it was evidently unimportant that 1 this 
phrase should be defined because every step in the 
auditing and adjustment of property returns and 
in the fixing of consequent responsibility for short¬ 
ages rested with the accounting officers of the Treas¬ 
ury and the all-inclusive functions performed by 
such accounting officers as to property accounts un¬ 
doubtedly made its action ‘ 4 final settlements ” of 
property accounts. No other agency of the Gov¬ 
ernment had jurisdiction of such property ac¬ 
counts. From the time the property returns jwere 
made and sent to Washington they fell within the 
complete jurisdiction of the accounting officers of 
the Treasury for all purposes. 


that he has had a reasonable opportunity to be heard and 
has not been relieved of responsibility; the effect oif such 
certificate, when received, shall be the same as if the facts 
therein set forth had been ascertained by the accounting 
officers of the Treasury Department in accounting. 

“ Sec. 3. That the manner of making property returns to 
or in any administrative bureau or department, or of ; ascer¬ 
taining liability for property, under existing laws and regu¬ 
lations, shall not be affected by this Act, except as provided 
in section one; but in all cases arising as to such property so 
intrusted the officer or agent shall have an opportunity to 
relieve himself from liability. 

“ Sec. 4. That the heads of the several departments are 
hereby empowered to make and enforce regulations tb carry 
out the provisions of this Act. 

“ Sec. 5. That all laws or parts of laws inconsistent with 
the provisions of this Act are hereby repealed.” 
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It is submitted that the phrase “final settlements” 
as used in R. S. 1304 means the result attained after 
an examination, an audit and an adjustment of 
property items on the property account of an officer 
responsible for the safekeeping and issuance of 
such property. To “settle” an account is in es¬ 
sence to adjust its items between the debit and 
credit side of the ledger with a view to arriving at 
a determination whether there is a balance in favor 
of the Government, or a shortage against the Gov¬ 
ernment, and in case of a shortage determining how 
it came about and who was responsible therefor. 
Standard Dictionary defines the word “settle” as 
applicable in the matter of accounts as “(2) To 
ascertain, as a balance due; adjust; as, to settle the 
amount due on a disputed account.” The Federal 
courts have had occasion to construe the words “ set¬ 
tlement” and “final settlement” as used in other 
Federal statutes in several cases as follows: 

The word “settlement” in connection with 
public transactions and accounts, is used to 
describe administrative determination of the 
amount due. Z7. S. v. Cash, 293 Fed. 584, 
585. 

In United States v. Arnold, 268 Fed. 130, the 
court said: 

Within this section the term “ final settle¬ 
ment.” which marks the beginning of the six 
month’s period, at the expiration of which 
material men, etc., may sue, refers to the 
administrative settlement occurring when the 
Department determines the amount due and 
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is entirely distinct from “final payment.’’ 
(Underscoring supplied.) j 

In the case of Arnold v. United States, 280 Fed. 
338 (writ of error dismissed, 263 U. S. 427), the 
court said: 

j 

The time within which a subcontractor can 
bring suit on a Government contractor’s 
bond begins to run at the date of the “final 
settlement ’ ’ by the Government, which means 
the date when the contract has been per¬ 
formed, and the Government, in its finall\ ad¬ 
justment, according to administrative mjeth- 
ods, has determined what, if any, amoufit is 
due thereunder. (Italics supplied.) i 

In the case of United States to the use of Stall- 

i 

ings v. Starr, 20 Fed. (2d) 803, the court said: j 

“Final settlement” as affects time of in¬ 
stitution of suit on Government contractor’s 
bond does not mean an agreement between 
the contractor and proper Government! offi¬ 
cial adjusting the balance due, nor dobs it 
mean payment of balance due under j con¬ 
tract, but, rather the final determination by 
the Governmental authority of the amount 
which the Government is finally bouhd to 
pay or is entitled to receive under the! con¬ 
tract. (Italics supplied.) 

In the case of Mandel v. United States, 4 Fed. 
(2d) 629, modifying 284 Fed. 155 (certiorari de¬ 
nied, 268 U. S. 708), the court said: j 


“Final settlement” relates to the 


time 


when the amount due under the contract is 


i 
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determined by appropriate administrative 
authority. (Italics supplied.) 

In the case of Antrim Lumber Company v. 
Hannan, 18 Fed. (2d) 548, the court held: 

“Final settlement 7 ’ of contract for con¬ 
struction of annex to Government school 
building within this section is appropriate 
administrative determination of amount 
due, as indicated by some public record of 
official account. (Italics supplied.) 

The Supreme Court of the United States has also 
had occasion to construe this phrase “final settle¬ 
ment” in the case of Illinois v. Peeler, 240 U. S. 214. 
In that case the court, after inviting attention to 
the use of this phrase and the words “settle, 77 
“settled, 77 and “settlement, 77 as used in other Fed¬ 
eral statutes, said: 

We should not say, of course, that in¬ 
stances may not be found in which the word 
“settlement 77 has been used in acts of Con¬ 
gress in other senses, or in the sense of “pay¬ 
ment. 77 But it is apparent that the word 
“settlement 77 in connection with public con¬ 
tracts and accounts, which are the subject of 
prescribed scrutiny for the purpose of as¬ 
certaining the rights and obligations of the 
United States, has a well-defined meaning as 
denoting the appropriate administrative de¬ 
termination with respect to the amount due. 
(Italics supplied.) 

While this decision dealt with the meaning to be 
attached to this phrase as used in an Act relating 
to the settlement under contracts and relating to 
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money accounts between the Government apd con¬ 
tractors under the Act of February 24, 1^05 (33 
Stat. 811), by analogy it is believed that the reason¬ 
ing of that decision, as well as the other decisions 
on this point, is applicable to interpret the meaning 
of the words 44 final settlement” as it now appears 

in R. S. 1304. | 

! 

It is submitted that the words 44 final settlement” 
as used in R. S. 1304 are to be given the same mean- 

i 

ing as the words 44 settle,” 44 settled,” and i 4 4 settle¬ 
ment” as construed in the above decision^. The 
word 44 settled” and the word 44 settlement” obvi¬ 
ously mean the same thing (Illinois v. Peeler, 
supra). Therefore, under the law d<>wn to 

i 

1894 the accounting officers of the Government 
made a final settlement of property accounts when 
they audited them, adjusted discrepancies therein, 
made determinations as to balances due, and held 
the accountable officers responsible for resulting 
losses. 

j 

4. The law of property accounting after 189b 

This system, which contemplated the auditing 
and adjustment of property accounts by the ac¬ 
counting officials of the Government, was however 
a cumbersome, time-wasting, and generally unsatis¬ 
factory one, and for this reason Congress ienacted 
the Act of March 29, 1894, 28 Stat. 47; U. S. C. T. 
31, Sec. 89-92, reading as follows: 

That instead of forwarding to the account¬ 
ing officers of the Treasury Department re- 
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turns of public property intrusted to the 
possession of officers or agents, the Quarter¬ 
master General, the Commissary General of 
Subsistence, the Surgeon General, the Chief 
of Engineers, the Chief of Ordnance, the 
Chief Signal Officer, the Paymaster General 
of the Navy, the Commissioner of Indian 
Affairs, or other like chief officers in any 
department, by, through, or under whom 
stores, supplies, and other public property 
are received for distribution, or whose duty 
it is to receive or examine returns of such 
property, shall certify to the proper account¬ 
ing officer of the Treasury Department, for 
debiting on the proper account, any charge 
against any officer or agent intrusted with 
public property, arising from any loss, ac¬ 
cruing by his fault, to the Government as to 
the property so intrusted to him. 

Sec. 2. That said certificate shall set forth 
the condition of such officer’s or agent’s 
property returns, that it includes all charges 
made up to its date and not previously cer¬ 
tified, that he has had a reasonable oppor- 

tunitv to be heard and has not been relieved 
«/ 

of responsibility; the effect of such certifi¬ 
cate, when received, shall be the same as if 
the facts therein set forth had been ascer¬ 
tained by the accounting officers of the 
Treasury Department in accounting. 

Sec. 3. That the manner of making prop¬ 
erty returns to or in any administrative 
bureau or department, or of ascertaining lia¬ 
bility for property, under existing laws and 
regulations, shall not be affected by this Act, 
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except as provided in section one; but in all 
cases arising as to such property so intrusted 
the officer or agent shall have an opportunity 
to relieve himself from liability. 

Sec. 4. That the heads of the several De¬ 
partments are hereby empowered to make 
and enforce regulations to carry out| the pro¬ 
visions of this Act. 

Sec. 5. That all laws or parts of laws in¬ 
consistent with the provisions of jthis Act 
are hereby repealed. 

By this Act the Congress changed the property 
accounting system so that the scrutiny, the audit¬ 
ing, and the adjustment of property accounts and 
the determination of balances due would thereafter 
be accomplished in the various executive establish¬ 
ments, leaving with the accounting officers of the 
Treasury the one sole and ministerial duty |of debit¬ 
ing on the proper account any eharge against any 
officer or agent entrusted with public property aris¬ 
ing from any loss accruing from his fault as deter¬ 
mined by the respective executive establishments. 
In fact Section 2 of this Act provides that ^he facts 
found by such executive establishments shall be the 
same as if ascertained by the accounting officers in 
accounting. 

It is difficult to read the report of the Joint Com¬ 
mission of the two Houses of Congress (See Ap¬ 
pendix B) which fostered this legislation, known as 
the Dockery Act, without coming to the conclusion 
that it was intended to vest with the executive estab¬ 
lishments all of the functions connected with the 
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auditing of property accounts, the determination 
of deficiencies and shortages therein, and the fixing 

i 

of responsibility theretofore exercised by the ac- 
counting officers, and to leave in the accounting 
officers the one duty of docketing the charge found 
by such executive determination against the officer 
who was found responsible for such shortage or 
deficiency. The following language from the re¬ 
port of that Joint Commission is particularly 
pertinent: 

That Commission in its report said: 

* * * * * * 

The sending of these property returns to 
the auditors delays the settlement of dis¬ 
bursing agents’ accounts, as the auditors 
find it incumbent upon them to correspond 
about small technical differences which may 
exist in the returns, and which, in most cases, 

are satisfactorily explained. 

***** 

It is not consistent to have the auditors 
examine and pass upon returns on the set¬ 
tlement of which their decisions have no 
practical bearing. It is more consistent 
with the principles of governing the Depart¬ 
ments to have the administrative office held 
responsible for the proper custody and dis¬ 
position of the property, and not to have a 
divided responsibility. 

***** 

The bill proposes, instead of sending these 
property returns to the auditors, that the 
administrative office shall send, in case of 
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loss through the fault of a public officer, to 
the auditors a certificate setting forth the 
state of the officer’s property return and the 
amount that should be charged against the 
officer by the accounting officers of the Treas¬ 
ury. This places the responsibility for the 
charge directly where, by law, it Should be 
placed, with the administrative office. 

The accounting officers of the Govermhent, now 
the General Accounting Office (Act of j June 10, 
1921,42 Stat. 23, U. S. C., T. 31, Sec. 41), in refusing 
to accept jurisdiction over property accounts con¬ 
firm the view that since 1894 that function has re¬ 
sided with the executive establishments! and that 
the “settlements” of property accounts ate now had 
in the respective Departments of the Government. 
In an unpublished decision of the Comptroller Gen¬ 
eral known as Review 338 dated November 27,1922, 
is found the following language: 

I 

As the matter involves one ofj property 
accountability it is one for adjudication be¬ 
tween the carrier and the War Department 
and a certificate from the proper! official of 
that Department relieving the cljarge or a 
part thereof will be duly recognized and ap¬ 
propriate action taken. (Italics supplied.) 

Still more significant are the views of the Comp¬ 
troller General of the United States when in 2 
Comp. Gen. 443 the language of paragraph 700 of 

I 

the Army Regulations of 1913 was adopted by that 
official as his own language. The Comptroller 
General said: I 


i 
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Should an officer charged with public 
property fail to render the prescribed return 
thereof within a reasonable time, a settle¬ 
ment of Ms accounts will l)e made by the 
proper bureau of the War Department, and 
the money value of the property with which 
he is charged will be reported against him 
for stoppage. * * *. (Italics supplied.) 

These decisions but announce the general prin¬ 
ciple wffiich has formed the basis of operations in 
property accounting matters uniformly since the 
passage of the Act of 1894, supra, a construction 
adopted by the War Department and the Comptrol¬ 
ler General of the United States. 

5. The transfer of the function of settling property 
accounts formerly vested in the accounting offi¬ 
cers of the Treasury before the Act of March 29, 
1894, and transferred to the various executive 
departments by that act, works a modification of 
E. S. 1304, whereby the u final settlements” of 
such accounts now rest with the executive depart¬ 
ments 

If the audit of property accounts, as has been 
shown, constituted a “settlement” thereof before 
1894 by the accounting officers, then it is clear by 
reference to the disclosed intent of Congress and 
the confirmatory action by the accounting officers 
and the practice of the War Department, that when 
that audit was transferred by the Act of 1894 to 
administrative jurisdiction the performance of that 
function then also became a “settlement” of such 



27 


property accounts, and to that extent it.! S. 1304 
when it speaks of “final settlements” should be 
read in the light of that changed condition of the 
law. 

A situation quite analogous in principle to that 
presented in the instant case was before the District 
Court for the Northern District of Georgi^ in TJ. S. 
v. LaGrange Grocery Company, 31 Fed. (2d) 297. 
The question briefly was whether the Grocery Com¬ 
pany was entitled to interest on an amount due it as 
a refund of taxes under the Act of March 3, 1875, 
18 Stat. 481, U. S. C. T. 31, Sec. 227, which directed 

i 

that the Secretary of the Treasury offset any 
amounts believed due the Government when paying 
an obligation of the Government; if resisted to in¬ 
stitute suit therefor; and after suit to pay the 
amount withheld and found due a claiipant with 
interest, the auditing activities of the Government 
where such offsets were made being then tinder the 
Treasury Department. The Act of February 18, 
1904, as amended (U. S. C. T. 31, Sec. 2&8), how¬ 
ever, expressly provides that all judgments against 

i 

the United States were to be settled through the 
General Accounting Office (no longer under the 
Treasury Department; Act of June 10, 1921), and 
making no mention of interest thereon.! After it 
had successfully combated a court actioh in which 
the Government attempted to make jan offset 
against the amount due it on the tax refund, and 
having been given judgment for the full amount of 
the tax refund, the Grocery Company made appli- 


! 
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cation for payment of the tax refund, with interest, 
and the interest item was resisted by the Govern¬ 
ment on the ground that the claim was not pre¬ 
sented to the Secretary of the Treasury as required 
by Sec. 227, U. S. C., referred to supra, but was for 
settlement by the General Accounting Office under 
Sec. 228, U. S. C., also referred to above, which made 
no mention of interest. 

In rejecting this contention as the proper con¬ 
struction to be given to these two provisions of law, 
and holding that all claims for refund must now be 
presented and settled by the General Accounting 
Office, where, under a modified reading of Sec. 227, 
U. S. C. offsets are to be made as was previously 
done by the Secretary of the Treasury, the Court 
used this language, significant and pertinent in 
connection with the instant case: 

The Secretary deprived of his Comptrol¬ 
ler and auditors, has no means of knowing of 
or making offsets. The judgments against 
the United States, mentioned in Section 227, 
are now, by Section 228, expressly to be paid 
only through the General Accounting Office. 
If Sec. 227 is to be held as still applying to 
claims presented to the Secretary only, it is 
incapable of any practical application. It 
is rather to be construed as a part of the 
mass of legislation in which the General 
Accounting Office has taken the place of the 
auditing activities formerly in the Treasury 
Department. (Italics supplied.) 
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Similarly here, the 1894 Act is to be construed as a 
part of a series of legislation relating to property 
matters and accounting in which the Executive 
Departments have taken the place of the auditing 
activities formerly in the accounting officer^ of the 
Treasury, and R. S. 1304 is therefore to be viewed 
as modified accordingly to vest the ‘ 4 final settle¬ 
ments” of such property accounts (previously in 
the accounting offices) in the Executive Depart¬ 
ments. 

This is but the application of the doctrine of 
statutory construction which gives effect to all stat¬ 
utes on a given subject, and if necessary jto har¬ 
monize them, construe the latter as pro tantd, modi- 
fying the former. In U . S . v. Lee Yen Tai, 185 
U. S. 213, on the subject of pro tanto modification 
of statutes by later enactment, the Supreme Court 
said: 

i 

i 

In the case of statutes alleged to be incon¬ 
sistent with each other in whole or in part, 
the rule is well established that effebt must 
be given to both if by any reasonable inter¬ 
pretation that can be done; that “there must 
be a positive repugnancy between thb provi¬ 
sions of the new laws and those of the old; 
and even then the old law is repealed by im¬ 
plication only, pro tanto, to the extent of 
the repugnancy”; and that “if harmony is 
impossible, and only in that event, the 
former law is repealed, in part or wholly, as 
the case may be.” Wood v. United States, 

I 

i 

i 

i 


i 

| 
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16 Pet. 342, 363; United States v. Tynen, 11 
Wall. 88, 93; State v. Stoll, 17 Wall. 425, 431; 
in Frost v. Wenie, 157 U. S. 46, 58, this court 
said: 

“It is well settled that repeals by implica¬ 
tion are not to he favored. And when two 
statutes cover, in whole or in part, the same 
matter and are not absolutely irreconcilable, 
the duty of the court—no purpose to repeal 
being clearly expressed or indicated—is, if 
possible, to give effect to both. In other 
words, it must not be supposed that the legis¬ 
lature intended by a later statute to repeal a 
prior one on the same subject unless the last 
statute is so broad in its terms and so clear 
and explicit in its words as to show that it 
was intended to cover the whole subject and 
therefore to displace the prior statute.” 

If R. S. 1304 is not construed to have been pro tanto 
modified, then it must be taken as repealed by the 
Act of March 29, 1894, because, as shown, the ac¬ 
counting officers no longer audit, adjust, or “settle” 
such accounts. A sufficient answer to such a con¬ 
clusion is, as said by the Supreme Court in the Lee 
Yen Tai case quoted from above, that repeals by 
implication are not favored in the law and that 
it is the duty of the court to give full force and 
effect to all statutes on the statute books if thev can 
be harmonized. (U. S. v. Healy, 160 U. S. 136; 
Frost v. Wenie, 157 U. S. 46, 58; Washington v. 
Miller, 235 U. S. 422; U. S. v. Greathouse, 166 U. S. 
601; Wilmot v. Mudge, 103 U. S. 217.) The lan¬ 
guage of the Supreme Court in the case of Wil- 


\ 
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mot v. Mudge, above cited, is also particularly 

i 

instructive for application to the instant cash: 


The rules of construing statutes jin like 
cases with the present are so well under¬ 
stood as to need no citation of authorities. 
They are: First, that effect shall be given to 
all the words of a statute, where thisj is pos¬ 
sible without a conflict; and, Second, that as 
regards statutes in pari materia of different 
dates, the last shall repeal the first only when 
there are express terms of repeal, or where 
the implication of repeal is a necessary one. 
When repeal by implication is relied on it 
must be impossible for both provision^ under 
consideration to stand, because onq neces¬ 
sarily destroys the other. If both can stand 
by any reasonable construction, that con¬ 
struction must be adopted (Italics added.) 


The rule is otherwise tersely stated by the Su 


preme Court in TJ. S. v. Munday, 222 U. 


S. 175, 


as follows: 


The three acts are in pari matefia and 
must be read together, and no part of the pre¬ 
viously existing law upon the same subject is 
to be regarded as inoperative unless fio other 
construction of the later legislation is 
reasonable. 

6. Can R. S. 1304 and the Act of 18p4 be 

harmonized? 

i 

It is to be noted in this connection that while the 
Act of March 29, 1894, supra, intended to modify 
the machinery for the consideration and brandling 
of property returns it can hardly be taken j to have 


i 

i 
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impliedly repealed R. S. 1304, which specifically 
deals with the mode of collecting the amount of 
money found to be due on account of property 
shortages as a result of the exercise of the audit¬ 
ing function on the property returns. It is sub¬ 
mitted that it would take a direct repeal to force 
the acceptance of such a view. The two Acts, while 
dealing with the general subject of property ac¬ 
counting, do not cover precisely the same ground 
and to hold that R. S. 1304 had been impliedly 
repealed by the latter Act would thwart the inten¬ 
tion of Congress. 

These two Acts dealing as they do with the gen¬ 
eral subject of property accounting are related 
statutes, are in pari materia, and unless the lan¬ 
guage of the later statute completely covers the 
field of the former so as to deprive it of a field of 
operation or so repugnant or inconsistent that flue 
former can not be harmonized with it, then each 
should be construed as in full effect and be deemed 
repealed only to that extent (pro tanto) necessary 
to effect an efficient and practical harmony. 

CONCLUSION 

The Secretarv of War has since the date of the 
passage of the Act of 1894 proceeded to make stop¬ 
page of the pay of officers found responsible for 
property shortage in the same manner as was done 
in the instant case, and this is the first case that has 
challenged the authority of the Secretarv of War 
to so act. A decision by this court, after years of 


i 

i 


uninterrupted and uniform practice, in j accord¬ 
ance with a well-settled administrative construc¬ 
tion of E. S. 1304 read in connection with the Act 
of March 29,1894, holding against the power of the 
Secretary of War to order a stoppage against ap¬ 
pellee in this case, would cause serious public in- 

i 

convenience and be disruptive of the property- 

i 

accounting system in existence in the Army for 
many years, which is provided for by detailed 
regulations issued by the Secretary of War: in pur¬ 
suance of the Act of August 29, 1916 (39 Sjtat. 635, 
U. S. C. T. 10, Sec. 1301), directing: | 

That hereafter the accounting fojr Army 
supplies and the fixing of responsibility 
therefor shall be according to such j regula¬ 
tions as may be prescribed by the Secretary 

of War. ! 

| 

Obviously, the existence of a ready means of effect¬ 
ing collection in the hundreds of property cases, 
frequently involving small amounts, is a necessary 
adjunct to the maintenance of any proper or 
efficient property accounting system. 

In view of the foregoing it is respectfully sub¬ 
mitted that the judgment of the lower court should 
be reversed. 

Leo A. Eover, j 

United States Attorney, 
Walter M. Shea, j 
Assistant United States Attorney, 

Attorneys for Appellant . 


APPENDIX A 


AN ACT Regulating tlie accountability for clothing and equipage 
issued to the Army of the United States, and for the better organiza¬ 
tion of the Quartermaster's Department 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Con¬ 
gress assembled, That it shall be the duty of the 
quartermaster’s department, in addition to its pres¬ 
ent duties, to receive, from the purchasing depart¬ 
ment, and distribute to the Army of the United 

i 

States, all clothing and camp and garrison equipage 
required for the use of the troops; and that it shall 
be the duty of the quartermaster general, under 
the direction of the Secretary of War, to prescribe 
and enforce under the provisions of this Act, a sys¬ 
tem of accountability for all clothing and equipage 
issued to the Army. 

Sec. 2. And be it further enacted, That every 
captain, or commander of a company, detachment, 
or recruiting station, or other officer, who shall 
have received clothing or camp equipage for the 
use of his command, or for issue to the troops, shall 
render to the quartermaster general, at the expira¬ 
tion of each regular quarter of the year, quarterly 
returns of such supplies, according to the forms 
which may be prescribed, accompanied by the 
requisite vouchers for any issues that shall have 
been made; which returns and vouchers, after due 
examination by the quartermaster general, shall be 
transmitted for settlement to the proper office of 
the Treasury Department. 

( 34 ) 
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Sec. 3. AmZ it further enacted, That it shall 
be the duty of all officers charged with the issue of 
clothing, or other supplies, carefully to I preserve 
the same from waste or damage; and, iri case of 
deficiency, on final settlement, of any articles of 
supplies, the value thereof shall be charged against 
the delinquent, and deducted from his | monthly 
pay, unless he shall show, to the satisfaction of the 
Secretary of War, by one or more depositions, set¬ 
ting forth the circumstances of the case,; that the 
said deficiency was occasioned by unavoidable acci¬ 
dent, or was lost in actual service, without any 
fault on his part; and, in case of damage* he shall 
also be subject to charge for the damage actually 
sustained, unless he shall show, in like manner, to 
the satisfaction of the Secretary of War,j that due 
care and attention were given to the preservation 
of said supplies, and that the damage did not result 
from neglect. 

Sec. 4. And he it further enacted, That, the better 
to enable the quartermaster’s department to carry 
into effect the provisions of this act, there be ap¬ 
pointed two additional quartermasters arid ten as¬ 
sistant quartermasters, to be taken from the line of 
the army, who shall have the same rank and com¬ 
pensation as are provided for like grades by the 
act entitled “An act to reduce and fix the militarv 

•j 

peace establishment of the United States,” ap¬ 
proved the second day of March, one thousand eight 
hundred and twenty-one: Provided, That assist¬ 
ant quartermasters be entitled, also, to receive the 
allowance of forage heretofore authorized, by law, 
to regimental and battalion quartermasters. 


i 
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Sec. 5. And be it further enacted, That each 
officer appointed under this act, shall, before he 
enter upon his duties, give bond, with sufficient 
surety, to be approved by the Secretary of War, 
in such sum as the President shall direct, with 
condition for faithful performance of the duties of 
his office. 

Approved May 18,1826 (14 Stat. 173,174). 


i 
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APPENDIX B 

! 

(Vol. 26. Pt. 3, p. 2045, Cong. Rec., 53d Cong., 2d Seiss.) 

i 

The report (by Mr. Dingley) is as follows: 

The Joint Commission of Congress to in¬ 
quire into the Status of Laws Organizing 
the Executive Departments, to whpm was 
referred the bill (H. R. 5530) to regulate 
the making of property returns by officers 
of the Government, having considered the 
same, report it back herewith and recom¬ 
mend its passage. 

The bill has been carefully examined, and 
is approved by the Secretaries of the Treas¬ 
ury, War, Navy, and Interior pepart- 
ments. 

This bill provides for the discontinuance 
of the examination by the auditor of such 
returns for property as are now forwarded 
to them. 

The property returns are the statements 
of such officers or agents who have property 
of the Government in their custody^ and of 
the receipt and disposition of said property. 
It is necessary that the distinction between 
money accounts and the property returns 
should be clearly kept in mind; the I former 
relate to the expenditure of public money 
and are financial transactions, within the 
jurisdiction of the Treasury Department; 
the property returns relate to physical op¬ 
erations, and are, as thev should bei within 

7 7 f 

the jurisdiction of the Executive Depart¬ 
ments. 


( 37 ) 
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The functions of the auditors, according 
to the principles governing the organization 
of the accounting branch of the Treasury 
Department, should not extend over these 
property returns. The control of this prop- 
ertv is with the administrative office, and 
the examination of these returns by the 
auditors does not effect any good purpose, 
as all decisions regarding the responsibility 
for this property rest with the administra¬ 
tive office. 

The sending of these property returns to 
the auditors delays the settlement of disburs¬ 
ing agents’ accounts, as the auditors find it 
incumbent upon them to correspond about 
small technical differences which may exist 
in the returns, and which in most cases are 
satisfactorily explained. 

1 An examination of a year’s returns of 
army officers having charge of property, 
made to the Third Auditor’s Office, shows 
that the examination of the Auditor did not 
result in establishing any differences result¬ 
ing in a money charge against the officers 
other than those that were found in the ad¬ 
ministrative office. 

These property returns are thoroughly and 
completely checked in the administrative 
office, and their records are in proper form 
to afford them this cheek, while the auditors 
have not in all cases such records as would 
allow them this check of the returns; for ex¬ 
ample, in the case of the clothing, camp, and 
garrison equipage returns, the settlement for 
the purchase of these are made by the Third 
Auditor, while the returns for the property 
go to the Second Auditor. 

It is not consistent to have the auditors ex¬ 
amine and pass upon returns on the settle- 
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ment of which their decisions have no practi¬ 
cal bearing. It is more consistent with the 
principles governing the Departments to 
have the administrative office held responsi¬ 
ble for the proper custody and disposition of 
the property, and not to have a divided 
responsibility. 

In regard to the money accounts, it |is the 
duty of the auditors to see that the official 
who is charged with the money has properly 
disposed of or expended the sums so charged 
to him. The function of the accounting offi¬ 
cers in connection with the money accounts 
has a practical bearing, and the result! to be 
attained is definite and conclusive, while such 
is not the case with their examination of the 
property returns. 

The time that will actually be saved pi the 
adjustment of money accounts by stopping 
the sending of property returns to the! audi¬ 
tors can not be exactly computed. | The 
property returns from the Indian ageiits in¬ 
volve a great deal of detail, which requires 
much more time than is the case withj their 
money accounts, so that the latter afe de¬ 
layed more or less. The principal delay in 
the settlement of Indian agents' accounts, 
which are notoriously behind—say aboqt two 
years—is mainly due to the delay in the set¬ 
tlement of the property returns. 

All property returns of the army are jmade 
quarterly, except commissary or subsistence 
stores, which are rendered monthly, and Sig¬ 
nal Service returns, which are rendered 
semiannually. 

The bill proposes, instead of sending jthese 
property returns to the auditors, that the 
administrative office shall send, in case of 

I 

| 

! 

j 

j 
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loss through the fault of a public officer, to 
the auditors a certificate setting forth the 
state of the officer’s property return and the 
amount that should be charged against the 
officer by the accounting officers of the Treas¬ 
ury. This places the responsibility for the 
charge directly where, by law, it should be 
placed, with the administrative office. 

The bill extends this system over all the 
departments, even those departments which 
do not now render any property returns, 
making it incumbent upon them to render 
such a certificate. It will have the effect of 
placing the responsibility more directly upon 
the administrative office, so that the charges 
for property will be made against officers 
who are in delinquency. 

There will be a direct saving, resulting 
from the adoption of this recommendation, 
of about $15,000 per annum, and the settle¬ 
ment of both the cash accounts and the prop¬ 
erty returns of officials of the Government 
will be greatly expedited. 

It was formerly the practice to have the 
Second Comptroller also revise the property 
returns of the quartermasters and subsist¬ 
ence departments. This was discontinued in 
1864 for the reason that such revision was 
in direct conflict with the laws governing 
the jurisdiction over the property, as the 
decision of the Comptroller in all matters 
affecting the accounting, by law, is final, 
while the jurisdiction over these property 
returns is by law vested in the heads of the 
Executive Departments. 

We submit, herewith, as an appendix, let¬ 
ters from the Secretaries of the Treasury, 
War, Navy, and Interior Departments ap- 
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proving the bill, and the report of the ex¬ 
perts under the Joint Commission covering 
the recommendations herein. 

Alex M. Dockery, j 

James D. Richardson, j 

Nelson Dingley, Jr., j 

Members on the part of the ! 

House of Representatives . 

F. M. Cockrill, j 

S. M. Cijllom, ! 

Members on the part of the Senate . 
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IN THE 
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Court of Appeals, District of Columbia. 


October Term, 1931. 


No. 5469. 


I 

Patrick J. Hurley, Secretary of War, Appellant , 

v. 

John L. Shanley, Appellee. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLEE. 


THE CASE. 

This is a pay stoppage suit brought by Captain 
John L. Shanley against the Secretary of War (Hurley) 
to enjoin the defendant (Appellant here) from further 
carrying out the pay stoppage, made for an alleged 
deficiency of military supplies in the officer’s charge, 
and to pay him the amount already stopped. ! This 
suit is identical with one previously before this Court 
(No. 5012) in which James W. Good, predecessor in 
office of the present appellant, was appellant. Ip the 
former suit the appellant Good died before the! case 
came on to be heard and as no party appellant was 
substituted within the time allowed by statute (U. S. 
C. A. Title 28, Sec. 780), this Court on December 18, 
1930, ordered that the appeal abate for lack of a party 




appellant. Hence a new action was instituted in the 
Court below in which the present appellant was named 
as defendant. In both cases the lower Court entered 
decreed restraining the Secretary of War from further 
stoppages against the pay of plaintiff and directing 
that the amount theretofore stopped ($1,950.00) be 
paid over to plaintiff. 

The appellee is and since July 1, 1920, has been, a 
captain in the Quartermaster Corps, United States 
Army, and as such is entitled by law to be paid certain 
pay and allowances provided by Congress. During 
1923 and 1924, he was on duty as quartermaster officer 
at Fort Slocum, New York, and in his capacity as such 
was in charge of and accountable for large quantities 
of commissary stores, property of the United States. 
In 1925 some question was raised as to an alleged 
shortage in said property, and the surveying officer 
after investigation reported and recommended that 
appellee should not be held responsible, which report 
and recommendation were approved July 30, 1925, 
by the commanding officer at Fort Slocum. There¬ 
after, an officer of the Inspector General's Department 
reported and recommended that plaintiff be held 
responsible for a shortage in said stores in the sum of 
$1,968.17, which report and recommendation the 
Inspector General of the Army indorsed October 21, 
1925, to the Adjutant General of the Army recom¬ 
mending stoppage of that amount against appellee's 
pay at the rate of $75 per month. On October 26, 
1925, the Adjutant General “by order of the Secretary 
of War" directed the Chief of Finance, United States 
Army, to cause a stoppage to be entered against 
appellee’s pay in accordance with the recommendation 
of the Inspector General, and thereupon by letter dated 
November 6, 1925, from the Chief of Finance, appellee 
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was informed of the stoppage order and accordingly 
appellee’s pay was stopped first at the rate of §75 and 
later §50 per month, from the month of November, 
1925, to the month of January, 1929, both months 

j 

inclusive, making a total of §1,950 withheld ifrom 
appellee’s pay by reason of said stoppage order. 

i 

i 

i 

i 

THE CONTENTIONS. j 

Appellant contends that the case involves two ques¬ 
tions, viz: 

1. The jurisdiction of the Court below , and ; 

2. The Statutory Authority of the Secretary of 

War to Make the Stoppage in Question. 

| 

We contend that the sole question is whether Appel¬ 
lant has the requisite specific statutory authority to 
make the stoppage, but shall discuss both questions 
asserted by appellant. 

ARGUMENT, j 

L | 

Jurisdiction of Court Below. 

As in all previous pay stoppage cases, appellant 
contends that appellee here has mistaken the forum 
in which to seek relief; that is, that he should have sued 
in the Court of Claims. It is urged that a plainj ade¬ 
quate, and complete remedy at law was available to 
him under subdivision (3) of Section 145 and Section 
147 of the Judicial Code, and in support of this conten¬ 
tion the case of William R. White v. U. S. y No. JH369, 
decided by the Court of Claims on June 1, 1981, is 
cited and relied on. 

The provisions of the Judicial Code above re 
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to do not confer jurisdiction upon the Court of Claims 
to consider and determine claims, such as this, for relief 
from responsibility on account of loss of property . That 
Court’s jurisdiction thereunder is limited to claims of 

“* * * any paymaster, quartermaster, commis¬ 
sary of subsistence, or other disbursing officer of 
the United States * * * for relief from responsi¬ 
bility on account of loss by capture or otherwise, 
while in the line of his duty, of Government funds , 
vouchers , records , or papers in his charge, and for 
which such officer was and is held responsible.” 
(Italics supplied.) 

The White case, supra , is not in point; indeed there 
is little if any similarity between that case and the case 
at bar. White was in charge of a sales store and was 
accountable for the proceeds of sales. He sought and 
obtained relief not for shortage of property in kind but 
for a shortage in his financial accounts. As counsel for 
appellant aptly say in their brief (p. 13), “The distinc¬ 
tion between arrearages in money accounts and indebt¬ 
edness alleged to arise as a result of shortages in prop¬ 
erty accounts is of importance in deciding the issues of 
this case * * 

The contention here urged, that appellee has mis¬ 
taken his remedy, has been advanced in all other pay 
stoppage cases. It has been rejected by this Court 
and by every other court in which it has been urged, 
and in our view the question is a settled one. McCarl 
v. Cox , 8 Fed. (2d) 669; McCarl v. Pence , 18 Fed. (2d) 
811, and cases cited. 
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i 

i 
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II. ! 

The statutory authority of the Secretary of 
War to make the stoppage in question! 

Appellant freely admits (Brief 14), as perforce he 
must, that there must be specific statutory authority to 
authorize the stoppage or checkage of the pay of 
officers of the Government. He claims that such specific 
authority for the stoppage in this case is contained in 
Section 1304 of the Revised Statutes. We say| that 
Section does not confer specific authority upon the 
Secretary of War to stop the pay of appellee for the 
following reasons: 

1. Section 1304 R- S., viewed in its place in the law 
of military property accounting, shows clearly that — 

a. The “final settlements” there mentioned were by 
accounting officials of the Treasury. 

b. The officer whose pay might be stopped under that 
section must be an officer charged with “the issue ” of the 
supplies, that is, charged with the issue of suppties to 
his troops, as distinguished from a quartermaster officer 
who furnished the supplies on requisition from stores to 
such issuing officer. 

c. The direction to deduct the value of the shortage 
from the issuing officer’s pay was addressed to the ac¬ 
counting officials making “the final settlements” 

d. The accounting officials could impose the stoppage 
and the Secretary could then relieve the officer from it. 

To ascertain the scope and meaning of Section 1304 
R. S., it is necessary to look at the Act of May 18,j 1826 
(4 Stat. 174) from which that section, with scarcely 
a verbal change, was derived. This Act of 182$ was 
predicated upon another important accounting Act, the 
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Act of March 3, 1817 (3 Stat. 366), “ An Act to provide 
for the prompt settlement of public accounts.” The 
Act of 1826, so important in the present connection, is 
printed as Appendix A of this brief. Both Acts sur¬ 
vived to find their way, for the most part, into the Re¬ 
vised Statutes. The meaning of Section 1304 R. S. 
becomes strikingly clear when considered with the 
other sections of the Act of 1826 from which it came 
and with the Act of March 3, 1817, upon which it was 
predicated. Section 1 of the Act of 1S26 became 1139 
R. S., which, as amended in 1877, is as follows: 

“The Quartermaster General, under the direc¬ 
tion of the Secretary of War, shall prescribe and 
enforce a system of accountability for all quar¬ 
termaster supplies to the Army or to officers, 
seamen, and marines. And he shall account to 
the Secretary of War at least once in three months 
for all property and money that may pass through 
his hands or the hands of his subordinates.’ ’ 

Section 2 of said Act referred in terms to returns by 
company or other officers who have received military 
supplies for the use of their commands or for issue 
to troops, and the returns required to be made by this 
particular class of officers to the Quartermaster General 
are recognized by subsequent legislation. R. S. 225; 
Act of February 27, 1877 (10 U. S. C. 1302). Section 
3 was incorporated in the Revised Statutes as Section 
1304, upon which appellant relies, and expressly refers 
to “officers charged with the issue of clothing, or other 
military supplies.” Section 5 required the additional 
quartermaster officers authorized by the Act to give 
fidelity bonds as required since 1816 of all quarter¬ 
master officers. R. S. 1191 (10 U. S. 1312). The Act 
of 1826, like subsequent legislation, distinguished be- 
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tween (1) quartermaster officers, who are staff officers 
usually in charge of stores of supplies and who are 
bonded, and (2) company officers, who were the issuing 
officers for their troops, line officers and unbonded; a 
distinction which still obtains. And Section 1304 R. 
S., derived from Section 3 of the Act of 1S26 of course 
preserved the distinction. 

As to the meaning of said Section 1304 and pf the 
Act of 1826 and their place in the law of War Depart¬ 
ment property accounting it will be illuminating to re¬ 
view the state of the law relating to the settlement of 
accounts for such property as it existed before and 
at the time the Act of 1826 was enacted and thereafter 
up to the Act of March 29, 1894, the first of the Dock¬ 
ery Committee's legislation completely reorganizing 
the accounting system. The state of the law froiii the 
beginning up to the Dockery legislation wall be found 
comprehensively reviewed and conveniently stated in 
13 Ops. A. G. 482-502 and in the “Report of the Joint 
Committee of Congress to inquire into the states of 
laws organizing the Executive Department” recom¬ 
mending the enactment of the Act of March 29, 1S94, 
and the Dockery Act of July 31, 1894 (Vol. 26, part 3, 
p. 2045, Cong. Rec., 53d Congress, 2d Session). ] The 
Report is printed as Appendix B to the brief of Appel¬ 
lant. 

i 

; 

This review shows that— 

1. Up to 1817, the War Department settled its own 
property accounts without reference to accounting 
officials. 

2. On March 3, 1817, Congress enacted "An Act to 
provide for the prompt settlement of public accounts” 
(3 Stat. 366) which abolished the settlement within the 
Department and required, as the Attorney General 


i 



8 


held and as was the departmental practice, that “the 
property accounts of quartermasters within the Army 
should be transmitted from the War Department to the 
proper accounting officers of the Treasury for settle¬ 
ment, such settlement to be made by them, however, 
under the direction of the Secretary of War.” 

3. In 1826, Congress passed the Act of May 18, 1826 
(4 Stat. 174), “An Act regulating the accountability 
for clothing and equipage issued to the Army of the 
United States, and for the better organization of the 
Quartermaster’s Department,” the Act above discussed 
and out of which Section 1304 R. S. came. This Act, 
as said by the Attorney General, 13 Ops. supra , at 496, 

“is entirely consonant to the laws and regulations 
then in force respecting the settlement of property 
accounts of the Army in the Department. The 
Act, indeed, presupposes the existence of an officer 
in the Treasury Department charged with the 
duty of settling such accounts.” 

This opinion of the Attorney General was written in 
1871, and, reviewing the state of the law as it then ex¬ 
isted, he concluded his opinion with the following: 

1 “Upon the question submitted, then, which, as 
I understand it, relates to the property accounts 
of quartermasters in the Army, I am of opinion 
that these accounts should be transmitted from 
the W ar Department to the accounting officers of 
the Treasury for settlement, these officers being 
charged by law with such settlement, under the 
direction of the Secretary of War.” 

4. Such was the state of the law as the Dockery 
Committee found it and as it was until entirely changed 
and superseded by the Dockery legislation. 
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2. Whatever pay stoppage may he claimed for Sec¬ 
tion 1304> 0$ terms are not met by the facts pleaded in 
this case. 

I 

i 

It has been shown that— 

| 

1. The officers whose accounts are in question; must 
be “issuing” officers. 

i 

2. The “final settlements” of said Section were final 
settlements of the accounting officials. 

i 

3. The charge against delinquent w T as made by the 
accounting officials. 

4. The Secretary of War could relieve delinquent 
from the pay stoppage thus imposed. 

The requirement as to “final settlements” is not met. 
The language of the section is as to a deficiency j)f any 
article discovered “on final settlements of the ac¬ 
counts” of any officer. Appellee’s answer is that 
“final settlement of such deficiency” is not so brpad as 
“final settlements of the accounts”; the one has; refer- 
erence to the deficiencies, the other to the accounts. 
Final determination as to the deficiencies might be had 
without final settlement of the accounts; the '“final 
settlement” required is not a mere departmental 
determination of shortage. 

The statutory requirements as to “any officer Charged 
with the issue of the same” (military supplies) I is not 
met. The admitted fact is that appellee is an officer 
of the Quartermaster Corps, that he w r as on duty as 
commissary (Commissary Department merged into 
Quartermaster Corps since 1912, 37 Stat. 591) officer 
at Fort Slocum, and as such was in charge of and ac¬ 
countable for large quantities of commissary jstores. 
There is no admission, or allegation, that he was 
“charged with the issue” of the supplied claimed to be 
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short. The reference is to those officers who directly 
supply the troops, those in immediate command of or 
contact with them, company officers, as is shown by the 
provisions of Section 2 of the said Act of May 18, 
1826, “that every captain or commander of a com¬ 
pany * * * or other officer who shall have received 
clothing or camp equipage for the use of his command, 
or for issue to the troops shall render (returns) to the 
Quartermaster,” from whom subordinate or quarter¬ 
master officers the supplies were received; the same 
distinction is observed in the Act of February 27, 1877 
(10 U. S. C. 1302), and in many other military statutes. 
Secs. 1296, 1298, R. S. Such also is the practical mili¬ 
tary meaning of the word “issue/’ These issuing 
officers are, then, line officers in command of troops 
without bond. Officers of the Quartermaster Corps 
are, supply officers, whose duties, among others, are 
to “purchase and distribute to the Army all military 
stores and supplies” (Sec. 1133 R. S.), bonded (Sec. 
1191 R. S.). Doubtless an officer of the Quartermaster 
Corps may, by order, be charged with the issue of 
supplies to troops. But, in any event, the allegation 
is necessary to bring a case within the section, and 
there is no such allegation or admission here. 

3. Section 1304 R- S. has been materially modified , if 
not entirely superseded , by the Act of March 29, 1894 
(31 U. S. C. 89-92.) 

This Act was the first Act to be recommended by 
the Dockery Committee. The report transmitting it 
to Congress explains the necessity for the legislation, 
which has already been referred to. The Act is as 
follows: 

“That instead of forwarding to the accounting 
officers of the Treasury Department returns of 
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public property intrusted to the possessibn of 
officers or agents, the Quartermaster-Generdl, the 
Commissary-General, the Surgeon-General, the 
Chief of Engineers, the Chief of Ordnance, the 
Chief Signal Officer, the Paymaster-General of 
the Navy, the Commissioner of Indian Affairs, 
or other like chief officers in any Department, 
by, through, or under whom stores, supplies, and 
other public property are received for distribu¬ 
tion, or whose duty it is to receive or examine 
returns of such property, shall certify tb the 
General Accounting Office, for debiting oin the 
proper account, any charge against any officer 
or agent intrusted with public property, prising 
from any loss accruing by his fault, to the! Gov¬ 
ernment as to the property so intrusted to him. 

“Sec. 2. That said certificate shall set| forth 
the conditions of such officer’s or agent’s prop¬ 
erty returns, that it includes all the changes 
made up to its date and not previously certified, 
that he has had a reasonable opportunity j to be 
heard and has not been relieved of responsi¬ 
bility; the effect of such certificate, whbn re¬ 
ceived, shall be the same as if the facts therein 
set forth had been ascertained by the General 
Accounting Office in accounting. 

“Sec. 3. That the manner of making property 
returns to or in any administrative burqau of 
department, or of ascertaining liability for [prop¬ 
erty, under existing laws and regulations,! shall 
not be affected by this Act, except as provided in 
Section one; but in all cases arising as tp such 
property so intrusted the officer or agent shall 
have an opportunity to relieve himself from li¬ 
ability. 

“Sec. 4. That the heads of the several Depart¬ 
ments are hereby empowered to make arid en¬ 
force regulations, to carry out the provisions of 
this Act. 

“Sec. 5. That all laws or parts of laws [incon¬ 
sistent with the provisions of this Act are here¬ 
by repealed.” 
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The purpose of the Act as declared by the Joint 
Committee, was as follows: 

1. To establish a system of property accounting uni¬ 
form for all the Departments and the several bureaus 
thereof, including the War Department. 

2. To abolish the existing method in which the War 
Department transmitted the returns to accounting 
officers of the Treasury and under which the adminis¬ 
trative bureau officials were without authority or re¬ 
sponsibility. 

3. To restore to the Departments their proper ad¬ 
ministrative responsibility for the accounting, for de¬ 
termining any deficiencies, for fixing the responsibility 
therefor and the amount thereof and certifying same 
to the accounting officials for recovery. The reports 
of the Committee of Experts, adopted in the report of 
the Joint Committee, contain the following specific 
recommendation: 

“That it should be the duty of the adminis¬ 
trative officers to call to account all persons 
having charge of any property of the Govern¬ 
ment, and settle such returns; and in case of 
delinquency—that is, wdien an officer fails to ac¬ 
count satisfactorily for property intrusted to 
him—it should be their further duty to transmit 
an account of the same, setting a value on the 
articles unaccounted for by such delinquency, 
to the proper accounting officer of the Treasury 
for final settlement and recovery of such balance .” 

4. And the Dockery Act confers upon the accounting 
officials full pow r er of recovery, wherein it provides: 

“The Auditors (the General Accounting Office) 
shall superintend the recovery of all debts finally 
certified by it to be due to the United States.” 
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j 

Thereafter, the administrative officials made the re¬ 
quired certificate of shortage and the accounting 
officials could proceed to recover by suit against the 
delinquent. 

The Act did not change, as argued by appellant 
(brief, 23 et seq.), the property accounting system so 
as to leave with the accounting officers “the one sole 
and ministerial duty ” of debiting on the proper account 
any charge against an officer for the loss of property as 
determined by the executive authorities, or “the one 
duty of docketing the charge found by such exfecutive 
determination ” against the officer responsibly for a 
shortage or deficiency. Obviously such “debiting” 
or “docketing,” which appellant admits the Act 
requires of the accounting officer, must be for some 
purpose, but apparently appellant would have us 
believe it is a mere bookkeeping entry and thit after 
such entry is made the accounting officers halve dis¬ 
charged their full duty under the Act. The rdport of 
the Joint Commission with which appellant endeavors 
to sustain this point does not support his views. It 
states: 

“It is necessary that the distinction between 
money accounts and the property returns! should 
be clearly kept in mind; the former relaty to the 
expenditure of public money and are financial 
transactions, within the jurisdiction of the Treasury 
Department (now General Accounting Office); 
the property returns relate to physical operations, 
and are, as they should be, within the jurisdiction 
of the Executive Departments.” 

i 

In other words, when an executive department, 
charged by the Dockery Act with the examination of 
property returns, determines that there has ibeen a 
property loss due to the fault of an officer it becomes the 
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duty of that department to certify to the accounting 
officer a charge—a statement of the money value of 
the lost property—to be set up against the account 
of the officer responsible for the loss. The debit in 
effect is transferred from a property return to a money 
account, and thereupon falls “within the jurisdiction 
of the Treasury Department” (General Accounting 
Office). The report of the experts under the Joint 
Commission, printed as Appendix B to this brief 
which was incorporated in the report of said Joint 
Commission shows beyond cavil that it was intended 
that the duty of making “final settlement” of the 
accounts of delinquent property officers and recovering 
of balances found to be due the United States should 
devolve upon the accounting instead of the adminis¬ 
trative offices. On this point the experts recommended: 

“That it should be the duty of the adminis¬ 
trative officers to call to account all persons having 
charge of any property of the Government, and 
settle such returns; and in case of a delinquency— 
that is, when an officer fails to account satisfactor¬ 
ily for property intrusted to him—it should be 
their further duty to transmit an account of the 
same, setting a value on the articles unaccounted 
for by such delinquency, to the proper accounting 
officer of the Treasury for final settlement and 
recovery of such balance .” 

III. 

The pay stoppage authority contained in Section 
1304 R. S., BELONGED TO THE ACCOUNTING OFFICIALS 
AND NOT TO THE SECRETARY OF War: It DID NOT 

survive the Act of March 29, 1894. 

Enough has been said to show that that stoppage 
authority was the accounting officials’, not the Secre- 
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tary’s. Of this they were deprived by the Act of March 
29, 1894, as those officials themselves recognise. 3 
Comp. Dec. 422; 22 Comp. Dec. 541. This lastj cited 
Comptroller’s decision holding, as it does, first that 
accounting officials had been deprived of their author¬ 
ity, but that, secondly, the Secretary still seenjied to 
have it, under the Act of July 16, 1892 (27 Stat-j 177). 
He was right in the first but the courts have decided 
that he was wrong in assuming that the Se ere try had 
such authority under the Act of 1892, or any oth^r act, 
for the authority under that Act is strictly limited to 
shortages in disbursing officers’ accounts. McCarl v. 
Pence , 18 F. (2d) 809. Under 1304 R. S., the account¬ 
ing officials could impose a stoppage and the Secretary 
of War could remove it; the accounting officials were 
divested of the power, and that ends the story. 

IV. . | 

If any stoppage authority whatever did survive 

the Act of March 29, 1894, such authority] must 

BE EXERCISED IN STRICT CONFORMITY WITH | THAT 

Act: But in making the stoppage in this| case 

ITS REQUIREMENTS WERE TOTALLY IGNORE Ij), 

i 

This officer is an officer of the Quartermaster Corps; 
the property was quartermaster stores; the Quarter¬ 
master General is the chief officer under whom the 
supplies were received for distribution: he, as such 
chief officer, is made responsible by statute to the 
Secretary of War; yet he had no part whatever jin the 
arbitrary departmental administration which Unlaw¬ 
fully deprived this officer of his pay. The statute re¬ 
quires that the Quartermaster General (1) shall examine 
the returns, (2) shall ascertain whether there has been 
any loss (3) shall determine whether the loss was due 
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to the fault of the accountable officer, and if so (4) to 
certify the loss to the General Accounting Office for 
debiting on the proper account a charge against the 
officer. And the statute required further that the 
Quartermaster General’s certificate shall set forth: (1) 
The condition of the officer’s returns; (2) that it in¬ 
cludes all charges up to date; (3) that the officer has 
had a reasonable opportunity to be heard and has not 
been relieved. Not one of these things did the Quarter¬ 
master General do nor had, it is presumed, any oppor¬ 
tunity to do. Instead, after a Board of Survey had 
relieved this officer from all responsibility, the Inspec¬ 
tor General’s Department (the inquisitorial department 
of the Army), and the Finance Department (the fiscal 
department) both with no property responsibility or 
accountability and both with no proper administrative 
relation to these supplies, and without reference of 
any kind to the responsible chief officer, the Quarter¬ 
master General, took the action, or had the Adjutant 
General’s Department, in the name of the Secretary of 
War, take the action of stopping this officer’s pay. 

V. 

The auditing of “Property Returns,” as con¬ 
templated by the Act of March 29, 1894, does 

NOT CONSTITUTE THE “FlNAL SETTLEMENT” OF 
ACCOUNTS REQUIRED BY R. S. 1304 PRELIMINARY 

I 

TO THE CHECKAGE OF AN OFFICER’S PAY. 

It is manifest that counsel for appellant have con¬ 
fused the terms “property returns” and “accounts.” 
In their brief (p. 26 et seq.) reference is made repeatedly 
to “property accounts” the audit of which, as they 
allege, was transferred from the accounting officers 
to the executive departments by the Act of 1894. They 
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argue that the performance of this function (audit) 
constitutes a “settlement” of such “property ac¬ 
counts.” There would be some force to this argument 
had the Act of 1894 in fact transferred jurisdiction of 
the audit and settlement of accounts to the adminis¬ 
trative officers; but it did not do so. 

All the Act did was to relieve the accounting iofficers 
of the burden of examining “returns” of property 
entrusted to officers and agents of the Government 
for the purpose of determining whether they were 
correct. This duty by the Act was transferred to the 
administrative offices, but it made them nothing more 
than fact finders. If upon examination of a property 
return no loss was discovered, the matter was, closed; 
but, on the other hand, if a shortage was discovered 
for which an officer was at fault the Act specifically 
requires that such shortage shall be certified to the 
accounting officers for appropriate action. The ad¬ 
ministrative officers have no other function to perform; 
their findings of fact are final and conclusive, but 
beyond that, and the certification of losses to the 
accounting officers, they have no authority to go. 


CONCLUSION. 

j 

In previous pay stoppage cases the War Department 
has relied on the Act of July 16, 1892, and “aipractice 
as old as the Army.” In the instant case it relies on 
Section 1304, R. S., and “years of uninterrupted and 
uniform practice.” In the Pence case, counsel for the 
Secretary of War buttressed his entire defense on the 
Act of July 16,1892, and department practice that “has 
been in existence ever since there have been any army 
regulations.” See appellant’s brief in that case. The 
Act of 1892 has been called to the Department’s defense 
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in every Army pay stoppage case. The Department 
inveighed against the decision in the Pence case because, 
by its construction of the Act of 1S92, it shore the 
Department of its wholesome and necessary power of 
stoppage. In October, 1927, just after the Pence 
decision,! the War Department, after failing to get the 
Attorney General to petition the Supreme Court to 
review the decision of this Court by certiorari, tried to 
get “legislative relief” from the “condition of uncer¬ 
tainty, not to say chaos” predicted to result from that 
case. The Department vigorously insisted before the 
Congress that this Court's construction of the Act of 
1892 overturned “the long existing practice of the War 
Department,” not only in respect of disbursement but 
also of “ another class of cases in which stoppages have 
heretofore been set up against military personnel by 
the Secretary of War grew out of acts of negligence or 
carelessness on the part of such personnel, as a result 
of which the Government had lost funds, or has suffered 
loss of, or damage to, public property.” Hearings by 
Committee on Military Affairs on H. R. 231, January 
25, 1928, 70th Cong., 1st Session, pp. 7-21. The House 
Committee, being better advised, did not report the 
Bill. The Senate Committee at first favorably reported 
out the Bill but when the Chairman came to appreciate 
its significance he had it recommitted. Page 4285, 
Cong. Record, March 6, 1928. The hearings cited 
above contain ample evidence of the arbitrary views 
and methods of the War Department finance officers 
to give complete justification for placing them among 
those who w’ould like to be, as Judge Anderson said of 
the bureaucratic Comptroller General in the case of 
Mare v. Alexander , 2 Fed. (2d) 895, “Judge, jury and 
deputy marshall armed with an execution; and their 
persistent, but so far futile, efforts to obtain such power 
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from courts or Congress” give new point and prophecy 
to the concluding words of this Court in the Cox case: 


U ■ 


No such powder as is here contended for ever 
has been conferred upon any official and is entirely 
inconsistent with our theory of Government. It 
may be added that the persistence with which the 
authority to exercise this arbitrary po\yer has 
been urged, in the circumstances, clearly jdemon- 
strates the wisdom of Congress in not cohferring 
it.” 

Respectfully submitted, 


Samuel T. AnseliL, 
Burr Tracy Ansell, 
George M. Wilmoth, 
Attorneys for Appellee. 
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APPENDIX A. 

(4 Stat. 174.) 

AN ACT PECULATING THE ACCOUNTABIL¬ 
ITY FOR CLOTHING AND EQUIPAGE ISSUED 
TO THE ARMY OF THE UNITED STATES, AND 
FOR THE BETTER ORGANIZATION OF THE 
QUARTERMASTER'S DEPARTMENT. 

BE IT ENACTED BY THE SENATE AND 
HOUSE OF REPRESENTATIVES OF THE 
UNITED STATES OF AMERICA IN CONGRESS 
ASSEMBLED, That it shall be the duty of the quarter¬ 
master's department, in addition to its present duties, 
to receive, from the purchasing department, and dis¬ 
tribute to the army of the United States, all clothing 
and camp and garrison equipage required for the use 
of the troops; and that it shall be the duty of the 
quartermaster general, under the direction of the Sec¬ 
retary of War, to prescribe and enforce, under the 
provisions of this Act, a system of accountability for 
all clothing and equipage issued to the Army. 

SEC. 2. And Be It Further Enacted, That every 
captain or commander of a company, detachment, or 
recruiting station, or other officer who shall have re¬ 
ceived clothing or camp equipage for the use of his 
command, or for issue to the troops, shall render to 
the quartermaster general, at the expiration of each 
regular quarter of the year, quarterly returns of 
such supplies, according to the forms which may be 
prescribed, accompanied by the requisite vouchers for 
any issues that shall have been made; which returns 
and vouchers, after due examination by the quarter¬ 
master general, shall be transmitted for settlement to 
the proper office of the Treasury Department. 

SEC. 3. And Be It Further Enacted, That it shall 
be the duty of all officers charged with the issue of 
clothing, or other supplies, carefully to preserve the 
same from waste or damage; and, in case of deficiency, 
on final settlement, of any articles of supplies, the 
value thereof shall be charged against the delinquent, 
and deducted from his monthly pay, unless he shall 
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show, to the satisfaction of the Secretary of War, by 
one or more depositions, setting forth the circum¬ 
stances of the case, that the said deficiency was oc¬ 
casioned by unavoidable accident, or was lost in ^ctual 
service, without any fault on his part; and, in case 
of damage, he shall also be subject to charge fj)r the 
damage actually sustained, unless he shall shbw, in 
like manner, to the satisfaction of the Secretary of 
War, that due care and attention were given to the 
preservation of said supplies, and that the damage 
did not result from neglect. 

SEC. 4. And Be It Further Enacted, That, the 
better to enable the quartermaster’s department to 
carry into effect the provisions of this Act, there be 
appointed two additional quartermasters, and ten 
assistant quartermasters, to be taken from the line of 
the army, who shall have the same rank and compensa¬ 
tion as are provided for like grades by the Act, entitled 
“An act to reduce and fix the military peace establish¬ 
ment of the United States,” approved the second; day of 
March, one thousand eight hundred and twenty-one; 
Provided, That assistant quartermasters be entitled, 
also, to receive the allowance of forage heretofore author¬ 
ized, by law, to regimental and batallion quarter¬ 
masters. 

SEC. 5. And Be It Further Enacted, That each 
officer appointed under this Act, shall, before hb enter 
upon his duties, give bond, and sufficient surety, to 
be approved by the Secretary of War, in such isum as 
the President shall direct, with condition for faithful 
performance of the duties of his office. 

Approved May 18, 1826. I 
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APPENDIX B. 

(Report No. 4.) 

OFFICE OF THE EXPERTS UNDER THE COM¬ 
MISSION TO EXAMINE THE EXECUTIVE 
DEPARTMENTS. 

Washington, D. C., January 20, 1894. 

Dear Sir: Your experts, in an examination of the 
accounts and returns made for property or supplies, beg 
to make the following report and recommendations 
thereon : 

Property returns are the statements of the receipt 
and issue of the various kinds of property or sup¬ 
plies in the custody of the officers or subordinates of 
the Executive Departments. 

These returns are made for the purpose of effecting 
a check as to the receipt and disposition of the property. 
This property comes into the possession of the officers 
having jurisdiction thereof by purchase under con¬ 
tract, by advertising, or in open market, according 
to the rules and regulations of the various Depart¬ 
ments, and is paid for by the Treasury by a regularly 
audited claim, charged against the proper appropria¬ 
tions or in accounts of disbursing agents rendered to 
the Treasury Department. Much of this property is 
bought in large quantities for future use, and some of 
the material may be converted after purchase from one 
class of property into another, like the manufacture of 
guns for the Navy, clothing for the Army and Marine 
Corps, and lumber at saw mills for the Indian agencies; 
and someone is held responsible for the property until 
it is issued or consumed. 

The accounting for the property, except the proof 
of delivery at the time of payment for the same, is 
entirely independent of the money accounting. The 
latter relates to the expenditure of public money and 
is fiscal in its character and amenable to the Treasury 
Department; the property returns relate to the physi¬ 
cal operations and are, as they should be, within the 
jurisdiction of the Executive Departments. 
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The following property returns are made I to the 
auditors of the Treasury Department: 

To the Second Auditor: Clothing, camp and garri¬ 
son equipage (through the office of the Quartermaster 
General of the War Department). Indian j agents 
(through the office of the Commissioner of Indian 
Affairs of the Interior Department). 

To the Third Auditor: Engineers; quarterniiasters; 
commissary or subsistence property (stationer^, furni¬ 
ture and store fixtures), commissary of subsistence 
stores (through the respective offices of the War De¬ 
partment) . 

Other and various property returns do not go to the 
accounting officer of the Treasury; the principal ones 
are as follows: 

Settled by the War Department: Ordnance; medical; 
Signal Service. 

Settled by the Navy Department: Clothing apd small 
stores; general stores; equipment; engineers; yards and 
docks; ordnance; construction and repairs Marine 
Corps. 

The only existing law which specifically requires the 
sending of the property returns to the auditors is Sec¬ 
tion 1221 of the Revised Statutes, “to be sent to the 
proper accounting officer of the Treasury Department,” 
relates to clothing, camp and garrison equipage. Ac¬ 
cording to the interpretation of the laws defining the 
duties of the auditors, the returns go to the Second 
Auditor, while the money accounts therefor, being 
quartermasters’, are sent to the Third Auditor for 
settlement. This is inconsistent, since the theory that 
the clothing returns should be checked against the 
soldier’s pay accounts (the latter being sent; to the 
Second Auditor for settlement) is not practiced: 

The other property returns which are sent! to the 
auditors are so transmitted under the interpretation 
of the Act of March 3, 1817, creating additional audi¬ 
tors in the Treasury Department, at which time the 
offices of the accountants of the War and the Navy 
Departments were abolished, and also that j of the 
superintendent-general of military supplies. Prior to 
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this Act the money accounts of the War and the Navy 
Departments were settled by their respective account¬ 
ants, and the property returns were settled by the 
superintendent-general of military supplies. The six¬ 
teenth section of this Act authorizes the Secretary of 
the Treasury “to assign the several sums appropri¬ 
ated for clerk hire in the offices of the accountant, 
additional accountant, superintendent-general of mili¬ 
tary supplies, and the accountant of the Navy to the 
officers hereby created, to which their respective duties 
shall be assigned.” 

This law was interpreted to require, as evidenced 
by practice, and later from the opinion of the At¬ 
torney-General (Opinions 13, p. 492), that the returns 
of property should be sent to the auditors the At¬ 
torney-General holding (Opinions 13, p. 502) “that 
these accounts should be transmitted from the War 
Department to the accounting officers of the Treasury 
for settlement, these officers being charged by law with 
such settlement under the direction of the Secretary 
of War.” This makes a very anomalous condition of 
affairs, as all the money accounts are settled by the 
accounting officers of the Treasury Department, inde¬ 
pendent of the Executive Departments, and the de¬ 
cision of the Comptroller is final. 

It is questionable whether the interpretation of the 
law, as shown by practice and the opinion of the At¬ 
torney-General, was the intention of the framers 
thereof, as making the settlement of the property re¬ 
turns subject to the direction of the Secretary of War, 
is a direct violation of the principles governing the 
organization of the accounting branch of the Treasury 
Department. 

In the statutes relating to the duties of the account¬ 
ing officers the word “accounts” is generally used. By 
referring to Section 283 of the Revised Statutes, the 
meaning of the word “accounts” is made clearer, the 
statutes reading as follows: “The auditors charged 
with the examination of the accounts of the Depart¬ 
ment of War and of the Navy shall keep all accounts 
of the receipts and expenditures of the public money 
in regard to those Departments * * *.” 
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Revised Statutes, Section 219 and Section 1139, give 
the Quartermaster-General, under the direction of the 
Secretary of War, full jurisdiction over the settlement 
of all quartermasters’ property returns; and Revised 
Statutes, Section 463, gives the Commissioner of In¬ 
dian Affairs, under the direction of the Secretary of 
the Interior, full jurisdiction over the Indian agents’ 
property returns; yet these returns are sent to the 
accounting officer of the Treasury. 

The Second Comptroller formerly examined 1 the 
quartermasters’ and subsistence property returns, j This 
practice was discontinued in 1864, but there seeijns to 
be no official record of the action taken. From! that 
date until October 13, 1877, the Third Auditor rendered 
an abstract of the settlement of property to the Second 
Comptroller, which abstracts were discontinued by 
direction of the Second Comptroller by indorsements 
on one of the abstracts, as follows: “The action of 
the Third Auditor upon the above-mentioned returns 
of quartermaster’s stores is deemed sufficient. I am 
of opinion that the custom of presenting this clkss of 
abstracts to this office for approval is unnecessary, and 
that this office has no means of acting advisedly! upon 
it, and I respectfully recommend a discontinuance of 
the practice.” Since which time the Third Auditor 
has not submitted settlements of property returns to 
the Second Comptroller. It is said that the property 
returns settled by the Second Auditor have never been 
sent to the Second Comptroller for revision. 

It will thus be seen that there is much confusion 
in the laws and regulations governing the returns for 
property, and that there is necessity for some modifi¬ 
cation and simplification thereof. 

The accounting officer has no knowledge of the dis¬ 
posal or proper distribution of the supplies and prop¬ 
erty in the hands of the various officers and agents of 
the Executive Departments; and the work done! in the 
auditors’ offices depends for its results entirely upon 
the action taken by the executive officers as [to the 
disposal of the property. The facilities for checking 
these returns in the Executive Departments are com- 
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plete, and the jurisdiction over the property returns 
is by law delegated to them; therefore the work or 
audit of the auditor is to no purpose. 

It is therefore recommended: 

That no returns for property or supplies should be 
rendered to the auditors. 

That it should be the duty of the administrative 
officers to certify to the proper accounting officer of the 
Treasury the receipt of property covered by claims 
and monev accounts. 

That it should be the duty of the administrative 
officers to call to account all persons having charge 
-:Qf an^ property of the Government, and settle such 
"return^ and in case of a delinquency—that is, when 
an q$|eer fails to account satisfactorily for property 
intrusted to him—it should be their further duty to 
transmit an account of the same, setting a value on 
the articles unaccounted for by such delinquency, to 
the proper accounting officer of the Treasury for final 
settlement and recovery of such balance. 

That statutory provisions be enacted to carry out the 
foregoing. 

The adoption of these recommendations would re¬ 
sult in the saving of the work of eight clerks in the 
Second Auditor’s office and five clerks in the Third 
Auditor’s office, approximately $15,000 per annum. 
There is an additional value to this recommendation, 
in that it will cause a more prompt settlement of the 
various officers’ and agents’ money accounts by avoid¬ 
ing the delay incident to the purposeless examination 
of the property returns, and further, that it will create 
uniformity throughout the Departments in the man¬ 
ner of the settlement of property returns. 

Respectfully submitted, 

J. W. Reinhart, 

! C. W. Haskins, 

E. W. Sells, 

Experts . 

Hon. A. M. Dockery, 

Chairman Joint Commission , etc., 

Washington, D. C. 




